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I AEVELOPING A WORK- 
ABLE PROGRAM FOR IM- 
PROVED PUBLIC RELATIONS 


Speaking of the fall elections and their effect on the 
public utilities, the Electrical World says: “Part of 
its (the light and power industry) task is to conduct 
its affairs so that it will win public approbation and 
not public condemnation. Utility management has 
failed to measure up to this responsibility even 
though management sins were more those of omis- 
sion than those of commission and were natural and - 
understandable. The industry should marshal its ' 
leadership immediately for developing a positive and 
workable program for improved public relations.” 








Soe eS Oe eer 





Every program for promoting better public relations 
should take into consideration the matter of pole 
lines. Very often pole lines arouse public disap- 
proval. A demand arises for underground construc- 
tion. But it is not wires people object to so much 
as unsightly poles. 


Union Metal offers you a way to build good will, a 
way of demonstrating your interest in the public 
through more attractive pole lines. Fluted P Steel 
Poles are essentially attractive. They dress up the 
streets. And because this one type of pole may be 
used for distribution lines, trolley span wires, street 
and traffic lights, fewer poles are necessary. 


An installation of Union Metal Fluted Steel Poles 
has the whole hearted support of city officials, prop- 
erty owners and citizens in general. 











Such installations are an important part of what 
Electrical World has termed “a positive and work- 
able program for improved public relations.” 
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A New Three Drum 
Waste Heat Boiler 


Superheated Steam Outlet 


PATENT APPLIED FOR 





= Typical Setting Plan 


High Heat Transfer and Effective 
Dust Precipitation Methods are Features of 
the new Babcock & Wilcox Waste Heat Boiler 


The Babcock & Wilcox Company announces the creation of a new 
waste heat boiler of the three drum single-pass type which possesses 
several important features. Gases flow through the boiler in one hori- 
zontal pass, but the arrangement is such as to secure the effect of 
multiple passes, with a high rate of heat transfer and a draft loss that 


is unusually low. 





Babcock & Wilcox Boilers for 


oe EE a Dust precipitation is insured by the horizontal gas flow, vertical 
PN ea tubes, and a unique beffling system. Boilers of this type have operated 
Details of this boiler will be for six months in cement mills with so little dust collection on the tubes 
Mi* nti eerssetbinaties that no increase in the draft loss could be detected by the usual gauges. 
om “ kh Ball G The upper drum and tubes are free to expand and contract without 
~--simply ask lor Bulletin G-10. disturbing the steel casing or its refractory lining. Air infiltration is thus 
reduced to a minimum and the greatest source of brick troubles elim- 

inated. 

THE 


BABCOCK & WILCOX 


85 LIBERTY ST. COMPANY _ newvornnt,n.y. 


G-98 
































THERE is increasing evidence that the public 

utility worm is beginning to turn. 
* * 

For the past three years and more—ever 
since the Federal Trade Commission received 
orders from the United States Senate to con- 
duct a comprehensive investigation of the utility 
operations—the utility industry has been the 
object of scrutiny, criticism, suspicion, often 
of misrepresentation and always of persistent 


political attack, 


* * 


Durinc this period the utility companies 
have laid low and said nothing. 
* * 


Cuarces hurled at the utility industry by 
some of our most prominent legislators have 
been ignored; challenges by influential news- 
papers have been met with silence. 

& * 

Wate the utility companfes have been 
patiently waiting for their “day in court,” their 
case is being tried in the court of public opin- 
ion—a court wherein the articulate critics of 
the industry have been more numerous, more 
conspicuous and more eloquent than its de- 
fenders. 





HARRY REID 
“.... An injury has been done to the industry 
because of what may be termed the ‘sin of 
silence.” 
(See Pace 259) 
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AND as a result, a great mass of the people 
have been led to the conclusion that where 
there is so much smoke there must be some 
fire. 

” om 

“Ir the utilities have any answers to make 
to these attacks, why don’t they make ’em?” 
has been the tenor of the commentary. 

* 


Senators and Congressmen who rise in 
their official positions to utter criticisms of the 
utilities, to summon utility executives to hear- 
ings before committees or to institute investi- 
gations of utility plans, practices and policies, 
thereby create news items that are broadcast 
automatically to the daily press throughout the 
country. 

* * 

Wo, among our Senators and Congress- 
men, arise and create news items by defending 
the utility corporations? 

* 


In the eloquent word of the late Bert Wil- 
liams, “Nobody!” p ss 


Tne explanation may probably be found in 
one of two facts: 
* * 
ErrHer our legislators do not believe that 
our present system of private ownership un- 
der commission regulation is likely to work 
out successfully (which is a view that is ad- 
mittedly entertained by some members of the 
Insurgent and Democratic groups), or else 
our legislators do not believe that it is good 
politics at present to appear before their con- 
stituents in the role of defenders of utility 
corporations—which is a view entertained by 
others in both the Republican and Democratic 
groups, but which is made a matter of public 
record only in their votes on specific measures. 
* * 


In the meantime, however, public opinion 
is being formed, on the basis of the informa- 
tion which is published, and its force, for and 
against the utilities, will ultimately be felt at 
the polls. 

* * 

TuHat some of the utility leaders are be- 
ginning to appreciate not only the political 
but also the economic significence of this trend 
is evidenced by an cccasional voice that is 
being raised in the wilderness. 

* * 


By Martin J. INsutt, for example, whose 
debate with Dr. James C. Bonsricut in the 
February 19th number of Pustic UTmziTrEes 


(Continued on page VIII) 
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erformance 
records write 


“PIPE PRESCRIPTION” 


for public utilities 








“Pipe prescription” is based on pipe performance facts—not 
Public utilities that practice “pipe prescription” created 
by their own performance records use Byers Genuine Wrought-Iron 
Pipe. If you and your engineers have a pipe problem, the re- 


A, M. 


opinions. 


search facilities of our organization are at your disposal. 
Byers Company, Pittsburgh, Pa. Established 1864. 





BYERS == PIPE 


AN INVESTMENT—NOT AN OUTLAY 








Vill 


ForTNIGHTLY set forth his attitude toward the 
regulation of holding companies, and who 
shortly before had analyzed the results of the 
November elections, not as a popular uprising 
of the masses against the utility industry, but 
as expressions of the popular attitude on local 
issues—not the least of which was the peren- 
nial Wet and Dry issue. 
* * 

Or by Fioyp L. Cartiste, chairman of the 
Board of the Niagara Hudson Power Cor- 
poration, who has, with admirable good tem- 
per, presented facts, figures and opinions to 
the public anent the controversy that is rag- 
ing over the St. Lawrence power project in 
New York State. 

* * 

Or by Harry Ret, president of the Na- 
tional Electric Power Company, of New York, 
who, in his frank article “What’s Wrong 
With the Utilities’ Public Relations?” on 
pages 259 to 269 of this number, not only rec- 
ognizes the fact that the utility companies 
have not always been wise in their methods 
of gauging public opinion, but have laid them- 
selves open to just criticism. 

* * 

“THE public lacks the facts with which to 
judge the utilities fairly,” observes Mr. Resp; 
“consequently it is inclined to judge them un- 
fairly.” 

* * 

“PEOPLE see or hear various attacks made 
against us and consequently do not know what 
to think about us. That is the fault of us 
utility men—not the fault of the people.” 

* + 

To paraphrase a popular idiom, Mr. Rew 

wrote a fist-full that time ! 


THE utility worm is not only showing signs 
of turning; it is learning to talk. 
a” * 


Mr. Rep, who is not only the president of 
several public service corporations and a di- 
rector in numerous others, but also the chair- 
man of the committee appointed by the Na- 
tional Electric Light Association to study the 
public relations problem, was born in James- 
town, N. Y., in 1879, and began his career as 
a law clerk and stenographer, at the age of 
seventeen ; he belongs to several scientific and 
economic societies and to several important 
clubs in New York, Chicago, Indianapolis and 
Louisville. 

« * 

Harotp F. Lane, (whose article “Injecting 
the ‘Prudent Investment’ Factor Into Rate 
Making” appears on pages 276 to 281), was 
born in Ashburnham, Mass., in 1882; gradu- 
ated from Dartmouth College in 1905, and for 
the past twenty-five years has been writing 
about the problems of the railroads—for four 
years as reporter on The Tribune, Chicago, 


- 


PAGES WITH THE EDITORS (continued) 


and for twenty-one years as an editor of 
The Railway Age. 
* * 

Henry C. Spurr (see pages 270 to 274) is 
of the editorial staff of this magazine; JoHN 
T. Lampert, who conducts the department 


“As Seen from the Side-lines,” is a news- 
paperman of Boston. 
* 
< . IN my opinion you have made 


Pusiic Uritities ForTNIGHTLY a swell pub- 
lication.” 


—Dempster MacMurphy, 
Vice-president, Middle West Utilities Co. 
a ” 


“Our attention has been called”—to em- 
ploy the accepted editorial phrase—to the 
figures which appeared on page 8 of the 
January 8th number of this magazine, which 
placed the number of municipal electric 
plants in this country at the present time 
at 2,580. 

~ ~ 

AccorDING to the Bureau of the Census 
of the U. S. Department of Commerce, the 
number of municipal plants in 1922 was 
2,581—which is within one of the number pub- 
lished in our January 8th issue; in the 
next (and latest) census, however (1927, 
the number of municipal plants is given as 
2,198; these are the most recent government 
figures that are now available. 

FurrHER information on this point will be 
published shortly in this magazine. 

* * 


“By bringing to light divergent view- 
points affecting the utility industries in 
their relations with the communities which 
they serve, your magazine helps to provide 
a clear atmosphere in which half truths 
are seen in their proper perspective and 
public opinion finds free exercise for that 
fair judgment on which the orderly prog- 
ress of our institutions so vitally depends.” 


—George B. Cortelyou, 
President, Consolidated Gas Co. of New York. 
* * 

THE index for Volume VI of Pustic 
Uriuities FortNIGHTLY covering the thirteen 
numbers beginning with the July 10, 1930, 
issue and concluding with the issue of De- 
cember 25, 1930, is now ready. 


Reapers of this magazine who desire cop- 
ies will receive them free of cost upon ap- 
plication to Pustic Utiitres FortNicHt ty, 
Munsey Building, Washington, i ae a 


THE next number of Pusiic UTILiTIESs 
FortNIGHTLY will be published March 19th. 
—Tue Epvrrors. 
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For the first eight months of 1930 


CITIES SERVICE COMPANY’S 
Net to Common Stock and Reserves was 


$30,063,152 


—nearly half a million dollars greater 


than for the entire year of 1929 





By investing in Cities Service 
CITIES SERVICE COMPANY Common stock you share in the 
Net to Common Stock and Reserves record-breaking and growing 
1925 . $11,496,900 earnings of the Cities Service 
1926... . « 15,611,466 ie araaneneneis 





22,604,926 
22,876,755 
29,591,440 
1930 (Grst8 months) 30,063,152 


This is an excellent timeto acquire 
Cities Service Common stock. For 
further information fill in and 
mail the coupon below, or consult 
your investment dealer or banker. 








HENRY L. DOHERTY & COMPANY 
60 Wall Street © New York City 


Branches in principal cities 


Cities Service Radio Program —every Friday, 8 


P. M., Eastern Daylight Saving Time —N. B. C. 
Coast-to-Coast and Canadi k 


24 Seati. 





HENRY L. DOHERTY & COMPANY, 
60 Wall Street, New York City 


Send copy of booklet describing the Cities Service organization 
nit tint possibilities of ite ies 





Name 
Address 
City 
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Wright introduces new Electric Hoist 


HE new Wright Type W Electric Hoist is built for in- 

| stallations where high operating speeds, economical opera- 

tion, and low-cost maintenance are first essentials. In order 

to obtain high speeds plus efficient operation, the motors are of a 

liberal size and designed especially for this type of hoist. Low- 

cost maintenance is obtained by correct design, extremely simple 

construction, and the use of the highest grades of materials such 

as: alloy steel shafts, drop-forged, heat-treated gears and pinions, 
and Tru-Lay Preformed Cable. 


The hoists are designed for different types of suspensions. 
They are furnished with either push-button or pendant rope con- 
trol at the same price. 


The motors and controls are fully enclosed—dust proof and 
weather proof so that the hoists are suited for both indoor and 
outdoor installations. 


Wright Manufacturing Company 
BRIDGEPORT, CONNECTICUT 
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Reminders of 
Coming Events 


AL UAW ACK Peg hn 








s| TA 


Radio communication was advanced when HIGHTON succeeded in passing intelligible 
signals across the Thames river by means of induction; 1872. 





6; F 


J. W. STARR invented an incandescent lamp which consisted of a carbon pencil 
operating in a vacuum above a column of mercury; 1845. 





Congress voted a gold medal to CYRUS W. FIELD for laying the Atlantic cable; 1867. 
PRESIDENT LINCOLN fixed the eastern terminus of the Union Pacific Railroad; 1864. 





J. A. FLEMING invented a radio tube, termed a “rectifying valve,” which now plays 
such an important part in radio communication; 1905. 





ALLESANDRO VOLTA conceived of the possibility of exploding an electric pistol in 
Milan by an electrical discharge carried through wires from a Leyden jar at Como; 1777. 





10| Tu 


MICHAEL FARADAY developed the theory of utilizing the ether surrounding the 
earth as a conducting medium for communication; 1850. 





11| W 


The wire utilities were augured by “the lover’s telegraph,” a device made up of 
two tin cans connected by a tightly drawn string; 1870. 





A forerunner of our modern communication methods was a line of optical signals used 











12| T* “age 
by AGAMEMNON to advise his queen of the fall of Troy; 1084. B. C. 

13 F The idea of feeding power to an electrically propelled car by means of a wire (the 
trolley), was invented by an Englishman; 1885. 

14 Sa A royal charter was granted to the London and Westminster Gas Light and Coke 
Company, which brought into existence the first gas utility company; 1811, 

15 ~ Credit Mobilier of America took over the contract for the construction of the first 
100 miles of the Union Pacific Railroad; 1865. 





16| M 


PACINNOTI, a European scientist, invented the reversible continuous current dynamo, 
the principle upon which all modern traction motors are modeled; 1861. 





17| T* 


CHARLES F. BRUSH, who invented the electric arc light that bears his name, was 
born in Euclid, Ohio; 1849. 





18| W 








THOMAS A, EDISON first noted the peculiar action of electricity, as “the Edison 
effect,” which later led to the development of the radio tube; 1884. 











“The finest eloquence is that which gets things done; 


the worst is that which delays them.” 
—Ltoyp GEorGE 
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rom a drawing i> Max M. Feldman 
Cross Currents of Traffic 
A striking view of the transportation lines that weave above, below, 


and upon the streets of New York like vast arteries, conveying the 
lifeblood of the metropolis—humanity. 
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What’s Wrong With the Utilities’ 
Public Relations? 


An analysis, some criticisms and some con- 
structive suggestions by the head of a public 
utility corporation— 


By HARRY REID 
PRESIDENT, NATIONAL ELECTRIC POWER COMPANY, NEW YORK 


HAT is wrong with the pub- 
lic relations of the electric 
light and power industry? 


How have these conditions come 
about? 

And what can the industry do to 
correct them? 

Here are three timely, pertinent, 
and essentially leading questions. In 
the answers to them, the public utility 
companies may see a bit more clearly 
the high spots of their public relations 
situation, which means so much to the 
industry. It is a situation that we 
utility executives often discuss but do 
not always fully grasp in its funda- 


mentals; a problem that seems always 
to remain with us, sometimes less and 
sometimes more pressing. It is a sit- 
uation that merits our best judgment, 
understanding, and action, but which 
does not unfortunately always receive 
them—perhaps because it contrasts so 
sharply with so many other phases of 
our business, inasmuch as there are 
so few specific, tangible, hard-and- 
fast factors to deal with. In the last 
analysis, it is essentially a problem in 
human nature rather than in material 
facts. 

Let us analyze each of these three 
questions separately. 
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HAT is wrong with our public 
relations ? 

The most obvious answer is that 
the public does not know both sides 
of the so-called “power trust” issue. 
We must remember, when we deal in 
matters of public sentiment or opin- 
ion, that it is not so much a question 
of what the facts actually are as what 
the public thinks the facts are. It is 
not wholly a question of what condi- 
tions are, but also of what they ap- 
pear to be. Public sentiment is con- 
fused on some of the utility issues; 
public opinion rarely arrives at con- 
clusions with the thoroughness of that 
investigation and reflection which is 
employed by business men in the ad- 
ministration of their affairs. 

To the question of what is wrong 
with our public relations, various 
answers may be given. We may say 
that the general public lacks an ade- 
quate background regarding the 
charges of the critics of the utilities. 
We may say that the public has been 
hasty in jumping at conclusions. We 
may say that the public has believed 
many of the charges against the utili- 
ties because it had few reasons for be- 
lieving otherwise. In the last analysis, 
public opinion is the gauge by which 
a public relations policy must be. de- 
termined. If the public relations of 
a utility organization are not what 
they should be, the explanation may 
be found in the fact that public senti- 
ment has been diverted. 


I* general, the public lacks the facts 
with which to judge the utilities 
fairly; consequently it may at times 
judge them unfairly. People see or 
hear various attacks made against us 
and consequently do not know what to 


think about us. That is the fault of us 
utility men—not the fault of the pub- 
lic. How could we expect the situa- 
tion to be otherwise? 

How have these conditions come 
about? 

Despite the many explanations, per- 
haps there is only one basic cause for 
them. We might say that certain 
politicians have found that one angle 
or another of the so-called “power 
trust” issue is a successful method of 
securing votes. We might say that 
various groups of Socialists have 
learned that this same issue is a suc- 
cessful method of winning new fol- 
lowers in their crusade against capital- 
ism and private initiative. We might 
say that certain sensational news- 
papers believe that this same issue is a 
successful method of building circula- 
tion. We might say that certain edu- 
cators have found that this same issue 
is a successful method of attracting 
attention to their academic activities. 
We might summarize these several 
explanations by concluding that this 
same issue has been found to have 
“limelight” characteristics for those 
who for one reason or another desired 
to play a center-stage role. Yet, these 
are mere superficial explanations ; the 
basic cause goes deeper. 

The critics of the utilities have 
been able to attract attention, to create 
agitation, and to secure votes. This 
achievement is significant because it 
indicates three things: 

First, that the critics have formu- 
lated a definite message ; 

Second, that this message is of a 
peculiarly personal interest to the pub- 
lic at large; and, 

Third, that the critics have carried 
out a vigorous and systematic pro- 
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gram of placing this message before 
the public. 

Can as much be said for the utility 
industry ? 

No. 


| pte the nature, scope, extent, 
and dangerous potentialities of 
the charges made against the public 
utilities, we ourselves have done 
little to offset them. Perhaps some 
of our executives have felt that they 
did not have time. Perhaps others 
have felt that their companies could 
not afford the cost. Perhaps others 
have felt that it was not a matter of 
importance. Perhaps others did not 
know what to do or how to do it. Per- 
haps others were too lazy. Perhaps 
others did not think much about the 
matter one way or the other. Perhaps 
others believed in the policy of letting 
sleeping dogs lie. Perhaps others had 
their noses so close to the grindstone 
of routine detail that they were watch- 
ing flies buzzing on the window while 
the enemy’s airplane soared threaten- 
ingly overhead. However, a few of 
the more far-sighted executives in our 
industry really have devoted time and 
thought to the important problem of 
public relations. Probably one of the 
reasons why others have not is be- 
cause such executives have allowed 
themselves to be deceived as to the 
true state of public opinion in their 
own territories. 


= 


| Ayessstbapond I asked several execu- 
tives the state of public opinion 
toward their properties. Each of 
them promptly and proudly replied 
that his public relations were excel- 
lent. I asked them how they knew. 
They replied that they were not hav- 
ing any trouble and that, therefore, 
they assumed that their public rela- 
tions must be satisfactory. 

Shortly after I had put this ques- 
tion to these men, I learned that one 
of them had suddenly found himself 
confronted with two or three munic- 
ipal ownership fights in his territory; 
that another of them woke up one 
morning and found himself faced 
with angry protests from several 
thousand customers because of serv- 
ice interruptions in two or three of 
his towns; and that the third had 
found himself unexpectedly con- 
fronted with complaints from several 
thousand customers in one of his com- 
munities because of cinders which 
were emitted from the smokestack 
of one of his power plants. 

Investigation disclosed that each of 
these situations had been brewing for 
some weeks, although none of these 
executives had been aware of the fact. 
These executives did not know what 
their customers were thinking, saying, 
or doing. 


O NE of the most important reasons 
why the utility industry as a 


ties fairly; consequently it is inclined to judge them 


q “THe public lacks the facts with which to judge the utili- 


unfairly. 


People see or hear various attacks made against 


us and consequently do not know what to think about us. 
That is the fault of us utility men—not the fault of the 


public.” 
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whole has allowed an uninformed and 
consequently a confused public opin- 
ion to exist is that too many of our 
executives have taken too much for 
granted about public sentiment in 
their territories. Optimism seems to 
have reigned supreme. 

I once discussed this matter with 
one of our industry’s leaders. His 
viewpoint was significant. He re- 
marked : 

“Who ever saw a utility operator 
whose public relations weren’t per- 
fect?” 

I think many of our executives 
have allowed themselves to be fooled 
more about this one subject than on 
any other phase of our business. 

Why is this so? 

Because too few of our executives 
have adopted any plan of checking 
public opinion carefully, intelligently, 
and frequently in the communities 
they serve. 

This same failure to weigh public 
opinion also applies more widely than 
it should to the national aspect of our 
public relations situation; too little 
has been known about the influence on 
the public of the so-called general or 
blanket attacks made upon the indus- 
try as a whole, rather than upon any 
particular company. 


A NOTHER case which recently came 
to my attention illustrates the 
injury which has been done to the in- 
dustry over a period of years because 
of what may be termed “the sin of 
silence.” This particular trouble arose 
because too much was taken for 
granted by the executives about the 
state of public opinion in the 1929 
session of the legislature of a mid- 
western state. A member made the 


public statement that the light and 
power companies of that state forced 
high rates upon the small domestic 
users in order that very low rates 
could be given to large and influential 
power buyers. This legislator ob- 
served that this charge must be true 
because it had been made publicly on 
a number of previous occasions and 
the companies had never denied it; he 
further stated that this viewpoint was 
held by most of the members of the 
legislature. 

While several utility executives de- 
nied that this view was held widely, 
nevertheless one of them determined 
to make a check-up and to ascertain 
the facts. He and his representatives 
interviewed 107 members of the legis- 
lature and discovered that 83 of them 
did actually hold the views indicated. 

Too much had been taken for 
granted; too little had been done to 
ascertain the facts. These several ex- 
ecutives did not know what an impor- 
tant group in their state was thinking 
about their industry. 


H™ is another illustration of the 
same point: 

Recently, a prominent banker who 
was interested in the securities of a 
group of light and power companies 
visited and inspected the properties. 
As he had a natural interest in the 
state of public opinion, which might 
affect the value of this group of prop- 
erties, the banker asked six or eight 
different utility executives in the com- 
munities about the status of their pub- 
lic relations. He was amazed to re- 
ceive the universal reply: 

“T don’t know much about that. 
We have a public relations depart- 
ment whose business it is to handle 
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Should the Utility Companies Answer—or Ignore— 


Their Critics? 


a a position are we going to take 
either as individual companies or as 
an industry—toward some of the unfair and 
unwarranted attacks which are being made 
upon us? 





“Shall we ignore them? Shall we answer 
them? If so, which attacks shall we answer? 
How shall we answer them? When shall we 
answer them? 


“Shall we present our facts to the public 
on the obvious ground of being just what it 
is—a reply to our critics? Or shall we present 
them on their own worth, as information of 





value, without reference to the critics?” 





that sort of thing. That’s their job.” 

They had all made the mistake of 
assuming that the public relations of 
the company were of concern only to 
the public relations department. 

This banker’s experience merely 
confirms a condition which those 
executives who are especially inter- 
ested in the public relations of our 
industry have long realized. It is not 
true on every property but it is true 
on only too many of them. The ex- 
planation probably lies in the fact that 
the utility business is, in its basic as- 
pects, highly technical, and that it has, 
therefore, attracted as managers and 
operators men with a specialized, tech- 
nical training. Altogether too many 
of these men have allowed themselves 
to become circumscribed by the tech- 
nical phases of the business to the ex- 
clusion of a study of trends of public 
opinion and their causes. They have 
been engaged too exclusively in rou- 


tine work and in operating details. 
Consequently, there has been a tend- 
ency either to sidetrack a_ public 
relations program entirely, or else to 
establish a public relations department 
and dump into its lap the whole pub- 
lic relations problem, with the atti- 
tude: ; 

“Here, take this; I have too many 
other things to do that are more im- 
portant. You look after the public re- 
lations.” 


Fe igestrsasee reason why the utility 
industry has not acquitted itself 
better in its public relations is that 
altogether too few of our executives 
have accepted this problem as a mat- 
ter that comes within their province. 
Many of those who have accepted it 
have not devoted nearly as much 
thought, energy, time, and money to 
it as they should have. While many 
utility men, in private conversation, 
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admit the importance of public rela- 
tions activities, such activities occupy 
in their business schedule much the 
position of unwelcome stepchildren. 

I doubt that a majority of our 
executives are “public relations mind- 
ed.” I include in this group men 
from the position of district or di- 
vision manager upwards through the 
executives at the top. It is true that 
many of these men discuss public rela- 
tions at their meetings, at their con- 
ventions, and in private conversa- 
tions ; but it is my belief that too often 
these discussions tend to remain 
largely matters of mere academic 
theory. Sometimes, it is true, we 
discuss these problems and become 
aroused about them—but we fail to 
apply in practice what we believe or 
what we preach. 


Ws can the utility industry do 
to correct these faults? 

The best solution which I can sug- 
gest is that our industry and its exec- 
utives should adopt the “‘you” view- 
point and drop the “I’’ viewpoint in 
their relations with the public— 
through the medium of advertising, 
publicity, public speaking, the training 
of employees, and of general service 
policies and personal contacts. 

There has been a pronounced ten- 
dency to approach the public by means 
of the above media on the basis of 
what “we” thought and how “we” 
felt about the various phases of our 
industry. This self-centered public 
approach has not been followed by 
all executives and companies, to be 
sure, but it has been followed by al- 
together too many. If there is any 
one philosophy which underlies any 
program of public relations—regard- 


less of the type of enterprise involved 
—it is that we should approach the 
public from its viewpoint rather than 
from our own. It is the old question, 
in another form, of whether we 
should give our friend the Christmas 
gift that we like or the Christmas gift 
that he likes; of whether the house- 
party host should ask his guests to do 
the things that interest him or that 
interest them. Of seeing beyond our- 
selves. 


Aw all, why do people interest 
themselves in the light and 
power industry? Is not their interest 
confined to the query “what does it 
mean to me?” 

I believe that the utility industry 
has had the tendency to approach the 
public on the basis of “what it means 
to us” rather than “what it means to 
you.” 

Over a period of years many of our 
companies have approached their pub- 
lic by setting forth facts that were 
primarily of interest to the companies 
themselves. The companies should 
have searched for, gathered together, 
and presented facts in which the pub- 
lic was interested. 

A few companies have followed the 
latter course; on the whole, however, 
too much publicity has been given to 
items that some company wanted to 
“get over” to its customers; too much 
advertising has sung a song of the 
company’s greatness ; too many public 
addresses have recited dull facts 
which did not interest the audience; 
too many service policies have reflect- 
ed the inside rather than the outside 
viewpoint. 


HE utility industry should take 
counsel with itself and—what is 
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far more important—take counsel 
with the public; it could then ap- 
proach the public with a knowledge of 
what really interests the people. This 
procedure points the way to a needed 
change in our public relations pro- 
grams. 

Our industry has failed to ask itself 
the fundamental question “what have 
we in common?”’ so far as its attitude 
toward the public is concerned. Nat- 
urally, the industry has not gotten 
along so well with the public as it 
should have. It is time that all utility 
executives ask themselves: ‘What 
have we in common with the public?” 
and that they proceed to shape their 
public relations policies and programs 
on this basis. That is, indeed, the 
only basis that can and will offset the 
work of the utility critics. 

After all, what is a public relations 
program if it is not a means of get- 
ting the interest, understanding, and 
goodwill of the public? 


the project of establishing com- 
mon interests with the people, the 
critics of the industry have done a 
much better job than we have. They 
have, for instance, alleged that rates 
would be lower under municipal own- 
ership, that the so-called “power 
trust” has been robbing the public by 
making exorbitant profits, that the 
utility industry has been attempting 
to hoodwink the public through mis- 
leading propaganda, and that in many 
ways the management of utility com- 


e 


panies has been such as to defraud 
people generally. Their program has 
savored strongly of the “you” view- 
point. 

These critics have raised and as- 
sumed to answer the question: 

“What does it mean to you?” 

Meanwhile the utility industry has 
been too largely basing its various ap- 
proaches to the public—its public rela- 
tions programs—on the question : 

“What does it mean to us?” 

Have we not thought of ourselves 
first and the public afterwards? Have 
not our programs, therefore, interest- 
ed ourselves much more than they 
have interested the public? Just what 
have our programs embodied to at- 
tract and interest the people? 


O' course, the basis of common in- 
terest between the public and 
the utilities is not that common inter- 
est which the critics maintain exists 
between the public and them. Never- 
theless there is a very definite common 
interest between the public and the 
utilities. There has been no justifica- 
tion for overlooking this common in- 
terest. Actually, on the basis of dem- 
onstrated facts, are there not more 
and stronger common interests be- 
tween the utilities and the public than 
between the critics and the public? 
Over the years, has not utility service 
to the public been of a far more con- 
structive and concrete nature—in the 
form of rate reductions, improved 
service, new appliances—than that of 


established the basis of common interest and made its 


q “THE utility industry has not done the obvious; it has not 


appeal accordingly. 


Too many companies have failed to 


get close to the Man-on-the-Street, to the rank and file.” 
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the critics who have hurled so many 
charges and proved so few, who have 
talked so much and accomplished so 
little ? 

Consider, for a moment what the 
utilities have meant to every man, 
woman, and child in this country. 
Think how our contributions to prog- 
ress have affected their standards of 
living, their comforts and conven- 
iences, their recreation and pleasure, 
their health, their happiness, their 
efficiency, and their pocketbooks. 
How many industries in this country 
have done and are doing more for the 
general welfare of the people than the 
utility industry? And then consider 
how many types of businesses are 
conducting public relations programs, 
yet lack the quality of public service 
which our own industry so strikingly 
possesses ! 

The utility industry has not done 
the obvious; it has not established the 
basis of common interest and made its 
appeal accordingly. Too many com- 
panies have failed to get close to the 
‘‘Man-on-the-Street,”’ to the rank and 
file. One executive described this sit- 
uation to me as follows: 

“We don’t understand the language 
of the people and consequently they 
don’t understand our language. We 
are as far apart as the poles. Too 
many utility operators are trying so 
hard to make money that their eyes 
are glued on the balance sheets; that 
is all they can see. In the end, they 
lose more than they make by this pol- 
icy. They are simply penny wise and 
pound foolish.” 


HEN a critic of the utilities ad- 
dresses an audience, who usually 
comprises that audience? Are they 
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the “key” people of a community, the 
members of important clubs and other 
organizations, the substantial business 
and professional men, the civic lead- 
ers? 

No. The audience is composed of 
the so-called “common people.” Some 
far-sighted utility executives have 
trained their staffs to mix with peo- 
ple in the humbler walks of life; to 
understand their problems and their 
interests ; to be on approachable terms 
with them; to help and encourage 
them; not only to maintain the “open 
door’ policy, but to cross the thresh- 
olds of their own offices and seek peo- 
ple in their own spheres of life. 

Yet the observance of such a policy 
requires an expenditure of more time 
and interest than some executives ap- 
pear willing to make. 

That is one reason why there is 
something wrong with the public re- 
lations of the utilities. 


H™ is another suggestion regard- 
ing a possible solution of the 
public relations problem: 

What position are we going to take 
—either as individual companies or 
as an industry—toward some of the 
unfair and unwarranted attacks which 
are being made upon us? 

Shall we ignore them? Shall we 
answer them? If so, which attacks 
shall we answer? How shall we 
answer them? When shall we answer 
them ? 

Shall we present our facts to the 
public on the obvious ground of being 
just what it is—a reply to our critics 
—or shall we present them on their 
own worth, as information of value 
without reference to the critics? 

Just what is the psychology of an 








Soe ee aie et acne 





OO = 


— 


Dom mm oO 


Vi! 


th 








ler 
25S 
id- 


-d- 
‘he 


ke 


‘he 
ich 


we 


we 
jer 


he 
ng 
ics 
eir 
jue 


an 








sa baht PUSS 


india eiRsillta es AOE 














PUBLIC UTILITIES FORTNIGHTLY 





The Utilities Have Approached Their Problems from Their Own, 
Rather than from the Customer’s Viewpoint 


“cc HERE has been a pronounced tendency 
to approach the public on the basis of 
what ‘we’ thought and how ‘we’ felt about 
the various phases of our industry. 
If there is any one philosophy which under- 
lies any program of public relations—regard- 
less of the type of enterprise involved—it is 
that we should approach the public from Its 
viewpoint rather than from our own.” 








individual, an organization, or an in- 
dustry which does not answer accusa- 
tions that are repeated over a period 
of time? On one hand, one may cite 
the old adage that “‘silence means con- 
sent”; on the other hand one may cite 
the quotation from Shakespeare: 
“Methinks my lady doth protest too 
much.” There is an honest difference 
of opinion among utility executives 
concerning which course to pursue. 
Is there not a middle ground in this 
problem? Have not both utility com- 
panies and the industry as a whole 
suffered an injury in letting pass un- 
challenged so many of the charges 
which have been hurled at them— 
made by all sorts of people? 

I believe that our companies and 
our industry should have answered 
more of these attacks. I believe that 
our policies and our viewpoints 
toward this problem should be re- 
vised. Our silence has been misun- 
derstood, and has, consequently, made 
the work of our critics easier. To 
this extent, we have played into their 
hands. 


A SHORT time ago a large light and 
power company which operates 
in one of our eastern states held a con- 
ference of its officers, department 
heads, and division managers for a 
discussion of various problems, in- 
cluding public relations. This com- 
pany’s chief executive wished to ob- 
tain at least one outside viewpoint and 
he invited a prominent attorney who 
was friendly to the company to partic- 
ipate in the conference and at its con- 
clusion to make any comments which 
he cared to make. Here is what the 
attorney told these executives : 

“The business men of this commu- 
nity are wondering whether there is 
something off-color about your com- 
pany. In the newspapers we have 
been reading various attacks ; some of 
these have come from Washington. 
Some of them have been made by va- 
rious politicians and others in the com- 
munities you serve. What many peo- 
ple are wondering is this: Why don’t 
you light and power companies stand 
up and fight? I can go out on the 
public platform and make enemies by 
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the hundreds for you. You are giving 
excellent service, but all of this can be 
offset by the exaggerations and mis- 
representations of one fool who at- 
tacks you. The people of this commu- 
nity have heard no replies from your 
company to any of these attacks. You 
and your critics remind me of a big 
bulldog walking along the street with 
a muzzle over his jaw, with a little 
snarling lap dog running along beside 
him nipping him here and biting him 
there. Why are you muzzled? Are 
your opponents telling the truth? 
Why don’t you reply? As long as 
your enemies are doing all the talking 
and getting all the newspaper public- 
ity, how can you blame some people 
for being suspicious and critical? I 
happen to know that many of your 
opponents are making false statements 
for political purposes and personal 
gain. But how many people know 
that? If you want an outside view- 
point about your company, there it is. 
That’s the biggest criticism I’ve got of 
your company.” 


uT in Nebraska there is one util- 

ity company that has answered 

back. Last summer there appeared in 
the Nebraska newspapers some adver- 
tisements, over the facsimile signature 
of President Davidson of the Ne- 
braska Power Company, which re- 
plied to the political charges made 
against the company. I found par- 
ticularly interesting the advertisement 
headed “Senator Howell — Please 
Bring Forth Your Proof.” I quote 
three sentences from this advertise- 
ment : 

“With utter disregard for facts, 
the name of the Nebraska Power 
Company is being used as a political 
football. It is high time that a halt 


be called to this type of political cam- 
paign. The Nebraska Power Com- 
pany is proud of its record as a pub- 
lic utility and we will never stand idly 
by and permit its reputation and in- 
tegrity to be assailed by Senator 
Howell or any other politician.” 


I was also interested in reading the 
advertisement entitled “To Our Cus- 
tomers, Stockholders, and the Public,” 
which appeared over the facsimile 
signature of Vice President and Gen- 
eral Manager Stannard of the Public 
Service Company of Colorado which 
stated, among other things, in reply- 
ing to charges made by Senator-Elect 
Costigan : 

“If this charge and others of simi- 
lar purport had not been so persist- 
tently reiterated and enlarged upon 
by you and your supporters up to this 
very time, I would not have taken 
any public notice thereof.” 


ee the reason why some util- 
ity executives have done so little 
with their public relations problem, 
why others have not even tried to do 
anything, and why still others have 
consciously or unconsciously based 
their programs on the “I” rather than 
on the “you” viewpoint, is because 
they have really not taken this prob- 
lem very seriously. Some of these 
executives may have talked about pub- 
lic relations and they may have 
thought that they were taking this 
problem seriously. But have they? 


| By me sum up in a few words 
the six chief suggestions which I 
have made in this article for improv- 
ing the public relations of the light and 
power industry and of the various 
companies within that industry: 


First; we should check public opin- 
ion and know what people are think- 
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ing and saying about our industry and 
its companies : 

Second ; we should get closer to the 
so-called ““Man-on-the-Street” and un- 
derstand his viewpoints and problems 
better : 

Third; we should sell the idea that 
public relations constitute a matter of 
direct interest to every member of a 
utility company’s staff and not just to 
the public relations department alone: 

Fourth; we should give the public 
the facts regarding our industry: 

Fifth; we should ascertain what we 
have in common with people and 
adopt the “you” viewpoint of presen- 
tation rather than the “I” viewpoint: 

Sixth; we should reply to some of 
the more flagrant attacks which are be- 
ing made against our industry. 


There is ample evidence of the 
seriousness of the situation. I will 
cite but one case: 

Under date of December 13, 1930, 
the New York Times quoted Gifford 
Pinchot as being asked if he thought 
the control of public utilities would be 
a national issue in 1932. Mr. Pinchot 
replied : 

“T think it will be the essential issue 
then.” 


I SOMETIMES wonder how clearly 
some of our executives appreciate 
the importance of the part which pub- 


lic opinion plays in the terms and out- 
come of such things as damage suits, 
franchise renewals, tax assessments, 
financing, rate schedules, municipal 
ownership elections, commission reg- 
ulation, the passage of municipal ordi- 
nances, the granting of the right of 
eminent domain and other privileges 
by state legislatures, the securing of 
rights of way, and other matters 
which every light and power company 
must face. 

How many different ways there are 
in which public opinion can affect our 
industry! How many of us realize 
the full significance of these possi- 
bilities ? 

Mr. Martin J. Insull, president of 
the Middle West Utilities Company, 
recently said: 

“Good public relations never made 

a balance sheet, but poor public rela- 

tions have ruined many a balance 

sheet.” 


Mr. Philip H. Gadsden, vice presi- 
dent of the United Gas Improvement 
Company, recently said: 

“The problems of public utilities in 
the future will be largely in the field 
of public relations.” 

Yes; the utility industry has much 
in common with the public and the 
public has much in common with the 
utility industry. And opportunity ~ 
does not knock forever. 








The Relation Between the Cost of Utility Service 
and the Cost of Utility Stocks 

| we some people maintain—the cost of utility service 

should go down because the market value of public utility 

stocks decline, by the same analogy should the cost of utility 


service also follow the market upward? 


This is one of the 


pertinent questions answered by Paut WILLARD GARRETT in 
an article that will appear in a coming issue of PuBLIc 
UTILiTIEs FoRTNIGHTLY. 
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The Effect of Federal Court 
Decisions on State Regulation 


gd are being made that the efficacy of the system of state 
commission regulation of public utilities is being impaired by the 
“interference” of Federal courts—including the Supreme Court of the 


United States. 


In the following article the author undertakes to 


analyze the basis of these criticisms, and to define what this “inter- 


ference” really is. 


By HENRY C. SPURR 


HE theory of the fathers of our 
democracy was that not only is 
government the servant of the 
people but that it is an untrustworthy 
and unreliable servant. It was their 
belief that the servant could not be 
given a free hand in caring for the af- 
fairs of its master, the people. On 
the contrary, they felt that the servant 
must be limited in many ways; that 
it must be checked at every point. It 
must at all times be under suspicion. 
If it were not, it would cease to be a 
servant and take the place of the 
master. 

It is said that to the fathers the 
great lesson of history was that gov- 
ernment always tends to become op- 
pressive, and that it is the greatest 
foe of individual liberty.’ 

Some sort of government being 
necessary, the best the fathers could 
do was to establish one of limited 





om “American Political Theories,” 
p. 


powers with three departments: the 
legislative, the executive, and the ju- 
dicial, with a number of checks to 
prevent usurpation of authority, and 
then to trust in God and hope for the 
best. 

The checks for the preservation of 
the liberties of the people have at 
various times aroused the ire of those 
who have been restrained. State and 
Federal officials have resented them. 
Both the executive and judicial de- 
partments of the Federal Government 
have been assailed by indignant critics 
for imposing checks on the legislative 
department. 


A manifestation of this ir- 
ritation over restraint is the 
high-tempered criticism by opponents 
of utility regulation concerning cer- 
tain decisions of the Federal courts in 
railroad and utility cases. 

It has been charged that the Fed- 
eral courts have interfered and are 
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with state regulation. 


interfering 
Threats have been made against their 


jurisdiction. Utility companies have 
been dared to resort to them for the 
protection of their legal rights. 

Suppose we consider the founda- 
tion upon which this assault on the 
judicial branch of the government 
rests. 

The charge that the Federal courts 
are interfering with the regulation of 
utility companies is based upon two 
ideas. 

The first idea is that the utility 
companies, by standing on their legal 
rights or liberties, are causing a flood 
of litigation in the Federal courts; 
that these cases involve both expense 
and delay. So it is said that the 
courts are obstructing the current of 
state regulation. 

In previous articles in Pustic 
UtTiLiTIEs FoRTNIGHTLY statements 
of this nature have been shown to be 
false. It has been demonstrated that 
these court cases are not the rule but 
the exception; and that commission 
decisions are usually final. Moreover, 
it has been pointed out that the elec- 
tric industry, which has borne the 
brunt of the present political attack 
against utility companies, has taken 
very few cases to the Federal courts, 
and that if there is anything wrong— 
which, of course, there is not—in as- 
serting a legal right by appeal to a 
court, the electric industry at least 
must be given a clean bill of health 
in this respect. 

The second idea upon which the in- 
terference charge is based is that the 
Supreme Court, by the mere use of 
its check on the legislative branch of 
the government and upon the power 
of the states, is interfering with regu- 


lation and, therefore, opposing the 
will of the people. 

This charge has nothing to do with 
the number of cases appealed. A sin- 
gle case would support that conten- 
tion. The reason for this is that all 
lower courts and commissions are 
bound to follow the Supreme Court 
in these railroad and utility cases com- 
plained of, or else violate their oaths 
to support the Constitution of the 
United States. Under our philosophy 
of government the Constitution means 
what the Supreme Court says it 
means. 

Therefore, even if the critics of the 
courts should admit that they were 
wrong or misinformed as to the num- 
ber of cases appealed, they would 
probably still say that it is the nature 
of the ruling and not the volume of 
litigation which is responsible for the 
so-called interference. 


| Fy us see what it is that the critics 
of the court are complaining 
about and what it is that the court is 
really interfering with. 

The Supreme Court has held that 
the power to regulate is not the power 
to destroy. More specifically it has 
held that utilities are entitled to a fair 
return on the present value of their 
property. The court has ruled that 
this is required by the Constitution. 

The Constitution is the crystallized 
will of the people. It is the funda- 
mental law. It was intended to be 
binding on all governmental officials, 
Federal and state. It is above the au- 
thority of any of them or all of them 
combined. The American philosophy 
is that government rests on the con- 
sent of the governed. The Constitu- 
tion marks the limits of that consent. 

But no Constitution can be so clear- 
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The Methods Employed for Nullifying the Court’s Actions 
on Utility Regulation: 


“D—D ECISIONS of the Supreme Court have 
been seized upon by some of our polit- 
ical leaders and others to arouse popular re- 
sentment against the court on the pretence that 
the court is ‘interfering’ with regulation of 





utilities. 


at least three forms: 


“1. The control of appointments of justices ; 


“2. The intimidation of utility companies by 
threats of government ownership, in order to 
bring about a waiver of constitutional rights ; 


“3. Amendments of the Constitution depriv- 


Methods of nullifying the court’s 
action have been suggested. These have taken 


ing the court of its power to interpret the Con- 


stitution.” 








ly written as not to give rise to differ- 
ences of opinion as to its meaning. It 
is like other writings in that respect. 

Since people will differ as to the 
meaning of the language of the Con- 
stitution as well as to the meaning of 
other laws, some trusted body has to 
interpret them. Peaceful life and 
business could not be continued with- 
out the courts any more than a base- 
ball game could be played without an 
umpire. The fact that the judges are 
human beings, and, therefore, fallible, 
makes no difference; all we can do is 
to get the best men possible for the 
job and play the game according to 
the rules. 

It is apparent then, that since the 
language of the Constitution is gen- 
eral, permitting differences of opinion 
as to its meaning, the courts must de- 
fine its application in specific cases. 
In doing so they perform not only a 


useful but an absolutely necessary 
function of government. 


N° because a certain group of 
persons think that the Supreme 
Court has not interpreted the Consti- 
tution according to their idea of its 
meaning, they say that the court is 
interfering with regulation. The very 
fact that the word “interference” is 
used implies that the action of the 
court is wrongful. 

What is there to this charge of 
wrongful interference by the Federal 
courts with the regulation of utility 
companies? Let us see what it is that 
the courts are interfering with in in- 
terpreting and giving effect to the 
Constitution. Let us take a very plain 
provision for the sake of illustrating 
the principle. 


HE First Amendment to the Con- 
stitution provides, among other 
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things, that Congress shall make no 
law respecting the establishment of 
religion or prohibiting the free exer- 
cise thereof. Assume that, notwith- 
standing this, Congress passed a law 
which established a Federal religion 
and which made the observance of 
any other form of worship a mis- 
demeanor. Suppose someone were ar- 
rested for violating this law. Let us 
say that he appealed to a Federal court 
and that the court ordered his dis- 
charge on the ground that the law 
was unconstitutional. The action of 
the court would, of course, interfere 
with something. With what? 

It would interfere with the determi- 
nation of a certain group of the peo- 
ple—powerful enough to influence 
Congress to enact a law, to establish 
a Federal religion. The aim of such 
a group would be to force a particular 
form of worship upon others. Since 
the Constitution does not give any 
group that power, the action of the 
court would be an interference with 
congressional usurpation of power. 
The action of the court, although in- 
terfering with the purpose of the par- 
ticular group, would not be wrongful, 
but rightful, and, of course, highly 
desirable from the standpoint of in- 
dividual liberty. It would interfere 
with what the majority of persons to- 
day would regard as religious tyranny. 

This simple hypothetical illustra- 
tion shows very plainly the nature of 
the court’s interference in cases where 
legislation is in conflict with the Con- 
stitution. Here the Constitution fair- 
ly interprets itself; there could be no 
difference of opinion as to its mean- 


ing. 


l ET us now go a Step further in 
examining the nature of the in- 


terference when the court has to inter- 
pret the Constitution. 

The Fourth Amendment to the 
Constitution provides that the right 
of the people to be secure in their 
houses, and to protect their papers 
and effects against unreasonable 
searches and seizures, shall not be vio- 
lated. 

Here the court may have to decide 
whether a search or seizure is reason- 
able or unreasonable within the mean- 
ing of the Constitution. If the court 
decides that it is unreasonable, that 
decision becomes the fundamental 
law as much as if it were specifically 
written in the Constitution itself. 
The court’s decision is an interference 
with the determination of an officer 
of the law to make a search that he 
has no right to make. Certainly any 
future action of the authorities, say 
to seize papers which the court has 
held they are not entitled to under the 
Constitution, would plainly be a vio- 
lation of the law, an oppressive act 
against the freedom of the individual. 
As an effective guardian of the rights 
of the people, the courts must neces- 
sarily interfere with those who wil- 
fully or otherwise would violate the 
right to liberty. 

Well, then, how about the charge 
that the Supreme Court interferes 
with regulation by its interpretation 
of the Fourteenth Amendment to the 
Constitution, which provides in sub- 
stance that no state shall deprive any 
person [or corporation] of life, lib- 
erty, or property without due process 
of law? The court has interpreted 
this to mean that utility corporations 
in fixing rates are entitled to earn a 
reasonable return on the present value 
of their property. 
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This ruling does not interfere with 
regulation. It interferes only with 
the views and purposes of a group of 
economists and publicists and public 
officials who believe that utility com- 
panies should be limited in their rate 
cases to a return on the prudent in- 
vestment in their property. 

This, let us repeat, is not an inter- 
ference with regulation, but with the 
attempt of a limited group to estab- 
lish a favorite economic belief; as il- 
legal under our theory of government 
as a Federal religion, or an unreason- 
able search. Again let us say, the 
action of the court is not an inter- 
ference with regulation but with op- 
pression, an attempt to seize property 
wrongfully under the guise of regu- 
lation. The conflict of opinion as to 
the soundness of the economic theory 
makes no difference with respect to 
the nature of the interference. 


B uT these decisions of the Supreme 
Court have been seized upon by 
some of our political leaders and 
others to arouse popular resentment 
against the court on the pretence that 
the court is “interfering” with regu- 
lation of utilities. Methods of nulli- 
fying the court’s action have been 
suggested. These have taken at least 
three forms: 


PUBLIC UTILITIES FORTNIGHTLY 





1. The control of appointments of 
justices ; 

2. The intimidation of utility com- 
panies by threats of government own- 
ership, in order to bring about a 
waiver of constitutional rights ; 

3. Amendments of the Constitution 
depriving the court of its power to 
interpret the Constitution. 

Each of these suggestions furnishes 
evidence of the tendency to make gov- 
ernment oppressive and shows that the 
fathers were right in holding that the 
government must be constantly 
watched to prevent it from becoming 
the master instead of the servant of 
the people. 

To sum it all up we must not be 
deceived by this talk about wrongful 
interference by the courts with regu- 
lation. Under the American theory 
of government it is unquestionably 
the duty of the courts to interpret the | 
Constitution where its meaning is | 
open to dispute, and the duty of the 
other branches of the government to 
follow that interpretation. 

That is what the rules of the game 
laid down by the people call for. If 
the act attempted, like holding in a 
football game, is an infraction of the 
rules, the courts like the referee must 
interfere. 

That is what the courts are for. 





When Utility Service Is Dispensable 


C’ is reported that 400 subscribers of the Ontario & Wilton Tele- 
phone Company at Wisconsin went on a strike in February, 1928, 
when the railroad commission gave the company the right to increase 


its rural rates by 50 cents and its village rates by $1. 


company only 60 subscribers. 
The strike is still on. 


This left the 


The situation aptly illustrates a point that is sometimes overlooked 


in utility rate controversies ! 


thinks the company charges too much for the service. 


Nobody has to have a telephone if he 


The taking 


of telephone service at rates fixed by a commission is not compulsory. 
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When the Public Utilities Are 
Their Own Worst Enemies 


‘T#® result of investigations of public utility practices 
in Pennsylvania leads me to believe that unless the 
public utilities give the public, or can be made to give the 
public, a square deal in service and fair rates and charges, 
the public utilities themselves will force municipalities and 
larger governmental units into the establishment and op- 
eration of their own plants for the supply of water, light, 
and power, at least—and probably local passenger trans- 
portation. 


What I am trying to do is to make regulation work. 
From this angle, it seems to me, as a more than usually 
interested observer, that the public utilities are proving 
themselves to be their own worst enemies. 


I am strong for public utilities if, and only if, they will 
fulfill their lawful purposes of fair service without dis- 
crimination, and the lowest rates compatible with a return 
to the utility of a fair profit, and only a fair profit, on the 
actual, legitimate, capital investment as affected by legiti- 
mate and prudent operating expense. I want fair treat- 
ment for the public—neither more nor less. 


Ret Frac 


GovERNOR OF PENNSYLVANIA, 
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Injecting the “Prudent Invest- 


ment” Factor Into Rate Making 


EGULATORY bodies in this country have for thirty years been trying 
to get around the mandate of the Supreme Court that “repro- 
duction cost” must be given consideration in the estimation of a 


utility’s rate base. = la 
state Commerce Commission. 


The latest attempt is a law proposed by the Inter- 
Although this law deals only with rail- 


roads, its fate affects all utilities because, if it is successful, it will 
serve as a model for state laws that give similar power to state com- 


missions over all types of utility service. 


This article explains how 


the proposed legislation seeks to avoid constitutional difficulties. 


By HAROLD F. LANE 


' N Jitu all the political fire- 
works that have been shot 
off in Washington as a result 
of the Wickersham law enforcement 
commission’s report, little heed has 
been paid by the popular press to the 
report of another commission—the 
most important and hard working of 
all Uncle Sam’s commissions—the 
Interstate Commerce Commission. 
The Interstate Commerce Commis- 
sion report was in the form of cer- 
tain recommendations to a Senate 
committee relative to the bill intro- 
duced by Senator Howell of Nebras- 
ka, to revamp certain vital features 
of the Transportation Act of 1920. 
At first blush, this would seem to 
be exclusively a matter of railroad 
regulation. But careful thought will 
reveal the vital importance of the 
commission’s recommendations not 
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only to state regulatory commissions, 
but to all interested as investors, em- 
ployees, officials, ratepayers, or mere- 
ly as citizens in the operation of 
every other kind of utility subject to 
regulation, from airplane transpor- 
tation to sewage disposal. 

How? 

In the first place some such law as 
that suggested by the recent Interstate 
Commerce Commission findings has 
a fair chance of passing. It makes 
enough mention of prudent invest- 
ment to please the so-called Progres- 
sives in Congress. It lines up with 
the policies of the state commissions 
as avowed in their convention at 
Charleston, South Carolina, last No- 
vember. It is also substantially fa- 
vored by the National Industrial 
Traffic League, representing the ship- 
pers. 
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Those three facts alone mean con- 
siderable support. 

In the second place, such a law 
would probably be used as a model for 
similar legislation in those states 
where commissions have never given 
up hope of using prudent investment 
in some way or another in rate cases, 
Such state laws will affect gas, elec- 
tric, and other utilities. 

Finally, it may at least be reasona- 
bly suspected that once such a law 
has been enacted and its validity ac- 
cepted, the commission, acting under 
its mandate, may be tempted to give 
more and more actual weight to pru- 
dent investment with a corresponding 
displacement of the consideration to 
be given to reproduction cost. 


| Pee us see what is wrong with the 
present Federal law governing 
railroads and what the Interstate 
Commerce Commission would have 
Congress do about it. 

Just to run over the background, 
it should be remembered that the 
Transportation Act, passed by Con- 
gress in 1920, required the commis- 
sion among other things: 

(1) To fix rates that would yield 
approximately 5} per cent return on 
the value of the railroads, which it 
was to fix under a law passed in 1913. 

(2) To recapture from all roads 
earning in excess of 6 per cent re- 
turn, the amount of such excess to 
be used for loans to less fortunate 
roads, as well as to build up a surplus 
reserve. 

Now after eleven years of toil and 
struggle to enforce this law, the com- 
mission confesses its inability to 
carry out its terms; (1) regarding 
the finding of “value”; (2) regard- 
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ing the contemplated rate of return, 
and (3) regarding the provisions for 
the recapture of excess. 

Therefore, it has asked Congress 


‘re. 


to repeal the law, including the 
capture clause.” 

This should afford (although prob- 
ably it will not) great consolation to 
our statesmen such as Senator Brook- 
hart, who complain that the railroads 
are being “guaranteed” 53 per cent 


return. 


M°? of the criticism of the pres- 

ent law seems to center around 
section 15a. It was this section 
which Senator Howell proposed to 
amend, and it was this Howell 
amendment that provoked the recent 
recommendations by the Interstate 
Commerce Commission. 

To some extent both the Howell 
bill and the commission’s recommen- 
dations have much in common. 

They both propose to do away with 
the mandatory provision requiring 
that railroad rates be fixed to yield 
a fair return upon a definite “valua- 
tion.” They both would have the 
commission fix a “rate base” accord- 
ing to rules specified by Congress. 
Both the Howell and the commis- 
sion’s version of the rate base would 
place emphasis on investment in rail- 
road property and none upon present 
fair value, which under prevailing 
court decisions must include some 
substantial consideration of what it 
would cost to reproduce the proper- 
ties under modern conditions and at 
current prices. 

Here, however, agreement ends. 
The original Howell bill proposed to 
substitute a rate base, frankly esti- 
mated on investment instead of on 
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The Significance of the Commission’s Project to the 
Railroads—and to the Public Utilities 


ce HE Interstate Commerce Commission real- 

izes that if Congress were to pass a law 
directing the former to fix rates specifically based 
upon prudent investment or anything like prudent 
investment, the act would probably be unconstitu- 
tional as an attempt to do by legislation what was 
not permitted to be done by regulation in the O’Fal- 


lon Case. 


Now how could Congress get around 


this constitutional objection and still direct the com- 
mission to use an investment basis?” 


The commission’s solution is presented in this 


article. 





present value, and to make some 
changes in the recapture section. It 
was introduced shortly after the Su- 
preme Court in 1929 in the O’Fallon 
Case had condemned the commis- 
sion’s valuation method, because it 
gave no consideration to reproduction 
cost. By gradual stages, in a sort of 
mimeograph debate which has been 
going on, with the Senate Interstate 
Commerce Committee as a silent 
forum, between the commission and 
organizations representing the rail- 
roads, the security owners, the labor 
organizations, the shippers, and the 
National Association of Railroad and 
Utilities Commissioners, the Inter- 
state Commerce Commission itself 
has now come out for scrapping the 
entire rate-making rule of the contro- 
versial section 15a. It was under 
this section of the Transportation Act 
that it was directed to establish a 
general rate level that would allow 
the railroads a fair return on their 
aggregate valuation and to recapture 


half of any excess earnings by any 
individual railroad above 6 per cent 
return. 


SF Bees section 15a adopted by Con- 
gress in 1920, on which the roads 
and investors have pinned their hopes 
for years, and on the strength of 
which they have made some $7,000- 
000,000 of capital expenditures, the 
commission now holds “impractica- 
ble,” although “sound in principle,” 
and it desires to substitute a “rate 
base” as a “statutory guide” which 
will allow it more “lee-way” and 
freedom to recognize economic fluc- 
tuations than a “rigid mathematical 
formula.” 


| ig would be well at this point to 
say a word or two about the his- 
torical and legal background of the 
valuation controversy, even though it 
has probably been discussed more 
frequently than any other economic 
problem which our courts and law- 
makers have been. called to pass 
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The opposing forces are, of 


upon. 
course, those who favor prudent in- 
vestment as a measure of utility val- 
uations for rate-making purposes and 
those who favor present value or re- 
production cost as a rate-making 


measure. The present value advo- 
cates got the best of it back in 1898, 
in Smyth v. Ames, and have been 
consistently victorious in every subse- 
quent Supreme Court decision in 
which the point has been raised. 

It is neither necessary nor material 
to discuss here the relative merits of 
these two theories, but some under- 
standing of the Interstate Commerce 
Commission’s own policies will aid in 
appreciating its recent recommen- 
dations. The truth of the matter is 
that the Interstate Commerce Com- 
mission, like many of the state com- 
missions, has never been entirely 
reconciled to the strict consequences 
of Smyth v. Ames. It has continued 
to gaze longingly at the prudent in- 
vestment theory. It seemed such an 
easy convenient way of computing 
rate bases. All you have to do is look 
into a carrier’s inventory books to 
which it has already applied 1914 
prices, add the new money expended, 
lop off something for depreciation, 
and there is your valuation—just a 
matter of mathematics. 


.’ has been intimated that the Inter- 
state Commerce Commission was 
not alone in its longing for the adop- 
tion of such a handy regulatory rule. 
A number of state commissions at- 
tempted it but each time the Supreme 
Court, figuratively speaking, sat on 
them, although it qualified its com- 
mand that “present value’ should 
be considered and indicated that “fu- 


ture price trends” might well be con- 
sidered. 

Notwithstanding the example of 
this series of reversals the Interstate 
Commerce Commission, in the O’Fal- 
lon Case, attempted to slip investment 
cost over on the Supreme Court in a 
modified form. In that case it esti- 
mated the rail values at prices exist- 
ing just prior to the great war, plus 
the actual cost of additions and bet- 
terments since that time, and included 
the present value of land. The Su- 
preme Court ran true to form and re- 
versed the commission. 

So much for historical background. 

Now the Interstate Commerce 
Commission, also, has been running 
true to form. It still cherishes the 
idea that prudent investment is a 
handy way to value railroads. It has 
apparently made up its collective mind 
that if the courts will not permit it to 
do this on its own initiative, they 
might allow it if Congress passed a 
law to that effect. 

Hence, the recent recommendations 
to the Senate committee. The com- 
mission realizes that if Congress were 
to pass a law directing the former to 
fix rates specifically based upon pru- 
dent investment or anything like pru- 
dent investment, the act would prob- 
ably be unconstitutional as an attempt 
to do by legislation what was not per- 
mitted to be done by regulation in the 
O’Fallon Case. Now how could Con- 
gress get around this constitutional 
objection and still direct the commis- 
sion to use an investment basis? 

Here is the commission’s solution: 


HE proposed act would direct the 
commission to build up a rate 
base using, first of all, primary valu- 
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ations which the commission now has 
of various dates ranging from 1914 
to 1921. These valuations are based 
on cost of reproduction at pre-war 
prices and represent, according to the 
commission, approximately the in- 
vestment at that time. To this back- 
bone of the valuation would be added 
net investment since the date of val- 
uation and from the total would be 
deducted an allowance for deprecia- 
tion. 

Just to give a concrete example of 
how the law proposed by the Inter- 
state Commerce Commission would 
take these constitutional hurdles by 
using a rate base for an economic 
barometer instead of a rate base in 
fixing a general rate level, let us as- 
sume that the present fair value of 
the railroads is about thirty billion, 
and that the synthetic rate base built 
upon the method involving investment 
cost described by the commission 
would be twenty-four billion. 

Now the law urged by the commis- 
sion would direct it to determine from 
time to time “what percentage of the 
aggregate of the contemporaneous 
rate bases of the operating carriers 
constitutes a fair return thereon.” In 
other words, if the Federal courts, as 
in the O’Fallon Case, would require 
rates fixed on the present value or 
thirty billion to yield a specified rate 
of return, in order to be reasonable, it 
would be up to the commission under 
the new law to figure out about how 
much return that would make if fig- 
ured on the so-called rate base. 


[ this were all, the process would 
seem to be merely a different 
method to attain the same end. But 
there are other factors less definite 


and less tangible than even valuation 
figures, which the commission, under 
its proposed new law may take into 
account before determining what 
would be a fair return on the stat- 
utory rate base. The commission 
would be authorized to give due con- 
sideration, among other things, to 
the “transportation needs of the 
country”; to the necessity that the 
carriers should have “credit suffi- 
cient to attract capital to meet trans- 
portation needs,” and to the necessity 
for the “lowest rates consistent with 
adequate service,” and the ability of 
the carriers to make sufficient net 
earnings to equal “as nearly as may 
be” the fair return fixed by the com- 
mission. 


o there is where the catch is! 
First of all, the commission will 
disguise investment cost so as to pro- 
duce a rate base. Then it will use the 
resulting rate base as merely one of 
the factors to be taken into consider- 
ation before fixing rates. The other 
factors are: the transportation needs 
of the country; the credit of the car- 
riers, and the necessity for the cheap- 
est rates consistent with the fairest 
return possible. It will leave the 
mental process rather complicated but 
will, above all things, place great em- 
phasis upon the discretion of the com- 
mission, which is as the commission 
probably intends it to be. 


S° much for the suggested reforms 
as to “valuation” and “fair re- 
turn.” When it comes to “recapture” 
—the commission gives up in despair. 
It advocates the complete abandon- 
ment of this provision. It says: 


“Even in theory the need for recapture 
is not now so impressive as perhaps it 
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appeared when the plan was at first formu- 
lated. The railroads have never been able, 
since 1920, to obtain the aggregate earn- 
ings contemplated by section 15a, and they 
are faced with continually increasing com- 
petition from other forms of transporta- 
tion. Moreover, differences in earnings be- 
tween individual carriers seem likely to be 
materially lessened by the gradual process 

of unification, and our power over divi- 

sions of joint rates affords a means of ad- 

justing earnings to some extent as between 
strong and weak lines.” 

All of the commissioners are in ac- 
cord with the fundamental purpose 
and substance of the recommenda- 
tions. Five of the seven lawyers on 
the commission, however, suggest 
changes in the phraseology of the 
proposed law so as to avoid, if pos- 
sible, constitutional objections to the 
proposed law that still persist. These 
lawyer commissioners say, in effect, 
that regardless of statutory chatter 
about the composition and aim of the 
so-called rate base, our Federal 
courts will continue to determine 
whether rates actually fixed do pro- 
vide a fair return on the courts’ ideas 
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of present value. As Chairman 
Brainerd put it: 


“Tt is the result and not the method that 
is of constitutional importance.” 
Another member, not a lawyer, 

Commissioner Lewis, warns against 
any abandonment of the valuation 
work of the commission on the 
ground that the question of how the 
courts will interpret this new act is 
not foreclosed. 


| see this could be made a 
workable scheme for regulating 
rates would depend largely on the atti- 
tude of the commissioners. The com- 
mission shows plainly in its report 
that it has for ten years continued to 
prescribe rates without much refer- 
ence to any valuation. Perhaps it 
could be more depended upon to carry 
out the spirit of its recommendation, 
however, under a formula of its 
own making than under one imposed 
upon it. 





The Menace to Business of a Federal Bureaucracy 


(Excerpts from President Hoover's address 
on Lincoln’s Birthday, 1931) 


“THE spread of government destroys initiative and thus destroys 


character.” 
* 


* 


“GOVERNMENT can lead but to the super-state where every man be- 
comes the servant of the state and liberty is lost.” 


* 


* 








“At once when government is centralized there arises a limitation 
upon the liberty of the individual and restriction of individual oppor- 


tunity.” 
+ * 


< “Wuere people divest themselves of local government responsibili- 
ties they at once lay the foundation for the destruction of their 


liberties.” 
* * 


“THE moment responsibilities of any community, particularly in 
economic and social questions, are shifted from any part of the nation 
to Washington, then that community has subjected itself to a remote 
bureaucracy within its minimum of understanding and of sympathy.” 
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Will the Bus Supplant 
the Street Car? 


A Symposium 


a preceding issue of PusLic UTILITIES FoRTNIGHTLY 
was published an article by Roy T. Garis, Professor of 
_ Economics of Vanderbilt University, entitled, “What Is Hap- 
pening to the Street Railways?” Professor Garts’s conclusions 
were based on extensive research, particularly through per- 
sonal correspondence with state commissioners, executives, 
and economists all over the country. So interesting were the 
replies to his questionnaire that some of them are here pub- 
lished; they constitute a collection that gives a significant 
cross-section of leading national thought on this important 


subject. 


“oo 1915 to 1921 the operation 
of small automobiles run as ‘jit- 
neys,’ without regulation, had a serious 
effect upon street railway traffic. Reg- 
ulation has in some measure protected 
the street railways and removed unfair 
competition. The street railways of 
Connecticut have also gone into bus 
operation on a rather extensive scale. 
The Connecticut Company, which op- 
erated over 90 per cent of the street 
railway mileage in Connecticut, now 
owns 162 busses, operated over 308 
route miles. Several interurban trolley 
lines have been discontinued, substitute 
bus service being rendered by the street 
railway company.” 
—R. C. SCHNEIDER, 
Assistant Secretary, Public Utilities 
Commission of Connecticut. 


¢¢ WN this state both the railroads and 

street railways operate bus lines, 

and in cases where the department has 

granted certificates to other lines over | 

routes competitive with railroads or 

street railways we have imposed pro- 

tective restrictions.” 

—ALLAN Brooks, 

Administrative Secretary, Department 
of Public Utilities, Massachusetts. 


e 


¢¢WN our estimation, the competition 

which street railways are and 
have been facing for some time, (and 
by street railways we mean those opera- 
tions within cities or villages), is due 
quite extensively to the competition of 
the individual car owner. Of course, 
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there was a time when the so-called un- 
regulated jitney caused a very serious 
curtailment in street car operations, but 
that time has passed on account of 
ordinance regulations practically elimi- 
nating that class of transportation. To- 
day you will find where street car serv- 
ice is still being maintained, that a co- 
érdinated service is being rendered by 
the motor vehicle passenger equipment ; 
however, there are still instances at 
present where the street car has com- 
pletely passed out of existence and the 
bus is being used, however, our inves- 
tigation indicates that even the bus 
operations within the city have the same 
competitor, namely, the individual car 
operator.” 
—RussE.Lt A. GORMAN, 
Commissioner, Michigan Public 
Utilities Commission. 


e 


“W: have only seven street rail- 
way systems in this state. On 
January 1, 1930, the Durham Public 
Service Company was permitted to dis- 
continue the use of street railways en- 
tirely and substitute busses therefor. 
Privately owned automobiles were the 
cause attributed thereto. Busses are 
used in these seven cities to supplement 
rather than compete with the street rail- 


ways.” 
—R. O. SELF, 
Clerk, Corporation Commission 
of North Carolina. 


e 


“a motor bus competition with 
the street railway lines in New 
Jersey became so keen that it was neces- 
sary for the majority of street railway 
companies to operate motor busses in 
substitution for or in conjunction with 
its street railway operation. Some of 
the larger street railway companies, 
such as the Public Service Co-ordinated 
Transport, which serves over 133 mu- 
nicipalities in the state of New Jersey, 
have been obliged to purchase the busses 
which were operated in competition 
with the street railway lines. Today 


the Public Service Co-ordinated Trans- 
port operates approximately 2,500 
busses in daily service, and recent sta- 
tistics issued by this company indicate 
that the number of passengers carried 
by the motor busses now exceeds the 
number of street railway passengers. 
“Some street railways on a number 
of the branches of the Public Service 


* Co-ordinated Transport have been dis- 


continued all together and bus service 
substituted therefor.” 
—Everett T. Drew, 
Secretary, Board of Public Utility 
Commissioners, New Jersey. 


e 


6c ows and street railway lines 

have felt the effect of motor 

bus competition to a marked extent. 

The policy of this commission is to 

protect the existing service so. far as 

possible and to prevent the duplication 

of facilities when such duplication will 

be contrary to public interests.” 

—Francis E. Roserts, 

Secretary, Public Service Com- 
mission, New York. 


e 


€¢Ww» the cities of Nashville, Chatta- 

nooga, and Knoxville motor 

busses are operated, but they are owned 

by the same company owning the street 

railway and are operated as a codrdi- 

nated service.” 

—HERBERT QUALLS, 

Supervisor, Railroad and Public 
Utilities Commission of Tennessee. 


e 


ée UR personal experience in At- 

O lanta is rather limited, as we 
have only one line that comes in direct 
competition with a competing bus com- 
pany. While we are losing some pas- 
sengers to the busses, the loss is com- 
paratively small, due to the fact that 
we operate a car every six minutes on 
this line for the entire distance of the 
line, and a car every three minutes for 
a large portion of the line, as against 
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20-minute bus service rendered by 
the bus company. 

“Also, the fare on our cars is 10 
cents cash or 74 cents tickets, as against 
the fare on the busses of 10 cents cash 
for about two thirds of the trip or 15 
cents for the whole trip. 

“It is my thought that the effect of 
motor bus operation depends very large- 
ly on the fare, service, and reliability 
of the competing companies. 

“The Georgia Power Company, 
which operates the street railways in 
Atlanta, owns eight busses and operates 
six of these as feeders to its street rail- 
way lines. The Atlanta Coach Com- 
pany, a subsidiary of the Georgia 
Power Company, owns twenty-six 
busses and operates nineteen in maxi- 
mum service in Atlanta. The bus 
routes are so laid out that they do not 
operate over the same streets as the 
street cars except for short distances. 

“Only about 2} per cent of the total 
revenue from transportation is derived 
from bus operation.” 

—F. L. Butter, 
Vice President, Georgia Power Co. 


7 


ae HE effect of motor bus compe- 
tition in Baltimore on the street 
railway is practically nil. All the regu- 
larly scheduled bus lines are operated 
by this company. The street railway 
company owns and operates 123 busses, 
over fifteen lines, including auxiliary 
busses and busses for special sight- 
seeing tours.” 
—R. S. TompkKINs, 
Executive Assistant, United Railways 
& Electric Co., Baltimore. 


e 


wk HE Boston Elevated Railway 
during the early stage of bus 
development announced its willingness 
to operate bus service wherever there 
was reasonable need for it. We are at 
the present time operating 320 busses 
as a part of a unified system of sur- 
face, rapid transit, and bus service with 


free transfer privileges from one to 
the other.” 
—Epwarp Davis, 
General Manager, Boston 
Elevated Railway. 


e 


we HE main thing that this system 
suffers from, as do all street 
railways in small communities of 
100,000 population and less, is the com- 
petition of the private automobile 
owner. Careful investigation shows 
that this competition has the same ef- 
fect either on street railway operation 
or upon substituted bus operation. As 
a member of the Committee of the 
American Electric Railway Association 
on the Small System, I would say that 
we have not yet discovered any solution 
though we have been working hard 
upon the problem.” 
—H. BIGELow, 
Superintendent Railway Operations, 
South Carolina Power Co. 


e 


at b effect of motor bus compe- 
tition upon street railways is 
not prevalent in Cleveland, because the 
Cleveland Railway Company operates 


both local and suburban coaches. We 
have, however, had some difficulty with 
interurban coaches picking up local 
passengers. This condition has been 
remedied. 

“Motor coaches have, in some cases, 
replaced street cars on certain routes; 
but this condition was the result of the 
economic operations rather than that 
of competition.” 

—E. F. Matz, 
Acting Superintendent of Research, 
Cleveland Railway Co. 


e 


ce E operate 387.37 miles of sin- 

gle track (not including car 
yards and car houses). We own 1,657 
passenger cars, with 70,862 seats. We 
operate 239.43 miles of bus routes (one 
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way), and we own 532 motor coaches 
with 13,083 seats.” 
—Det. A. SMITH, 
General Manager, Department of Street 
Railways, City of Detroit. 


e 


~“r HE preference which many per- 
sons have to ride in motor 
coaches instead of street cars is ex- 
pressed in the growing patronage of 
motor coaches. Their elasticity, great- 
er speed, receiving and discharging at 
the curb, the exclusive features and in 
the modern equipment the greater com- 
fort, offsets the cheaper fare and the 
better lights for reading offered by the 
street cars. There has been a reduced 
number of street car patrons since the 
advent of busses. 

“In November, 1927, the Indianapolis 
Street Railway Company bought out its 
principal bus competitor and now has a 
virtual monopoly of street car and bus 
transportation. Other operating bus 
lines, although small, prove the above 
statement, that is, many patrons of pub- 
lic transportation prefer riding in 
motor coaches. The present coordi- 
nated street car and bus operation in 
Indianapolis, providing as it does an 
exchange of transfer privileges, has 
proved very satisfactory to the general 
public.” 

—Georce H. HEAtey, 
Director of Public Relations, 
Indianapolis Street Railway Co. 


e 


“7 nN Los Angeles, and with reference 
to our own company, the effect 
of outside motor bus competition is not 
very serious for the reason that this 
company operates its own bus system 
which is codrdinated with the electric 
railway lines. Such codrdination, of 
course, is the desirable thing from the 
standpoint of the transportation com- 
panies. 

“We are operating at the present 
time 192 busses as compared with 1,247 
electric cars and in 1929 operated 


6,979,784 bus miles as compared with 
32,996,047 car miles. The total num- 
ber of bus passengers carried in 1929 
was 24,261,852, as compared with the 
total rail passengers of 282,498,493.” 
—RIcHARD SACHSE, 
Consulting Engineer, Los Angeles 
Railway. 
e 


6¢N Milwaukee this company oper- 
ates the city’s street railway as 
well as the local motor bus system. 
The company entered the motor bus 
field early, realizing that many people 
like to ride on rubber wheels. The 
services of the city rail lines and bus 
lines were coordinated, and our experi- 
ence, therefore, is not one which would 
have resulted if the motor bus lines 
were operated by competing compa- 
nies.” 
—L. F. SEyBoxp, 
Research Engineer, Milwaukee Electric 
Railway & Light Co. 


e 


6¢ w this city the motor bus has prac- 

tically no effect on street rail- 
way revenues. We have no competi- 
tion from motor busses. 

“The company owns and operates 
twenty-seven busses. These are used 
as feeders to its street railway system.” 

—C. D. Porter, 
Vice Pres. and Genl. Mgr., Omaha and 
Council Bluffs Street Railway Co. 


& 


¢¢ nN Roanoke for several years there 

I was a bus company competing 
with our street car system. As a result 
of that competition we suffered heavily 
and also the competing bus company 
was in bad financial straits when we 
took it over in June, 1928. Had that 
competition continued, I think unques- 
tionably the bus company would have 
gone into bankruptcy many months 
ago. Shortly after taking over the bus 
company we changed some of the routes 
which paralleled street car lines and we 
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St. Louis Pusric Service ComMPANY 
PASSENGER AND FARE STATISTICS FOR THE ENTIRE SYSTEM 


% Increase %o Increase Jo Increase 
Passenger or Decrease Revenue or Decrease Average or Decrease 
Revenue (D) Passengers (D) Fare ) 


$13,626,177 248,173,901 5.49¢ 
21.92 266,082,823 7.22 6.24 13.66 
‘ 290,507,028 9.18 6.99 12.02 
Pocony ons : 72 6.89 1.43 (D) 


288,984, 2 6.88 15 (D) 
295,849,519 2.38 6.90 29 
‘ 281,560,651 4.83 (D) 6.89 
18,890,727 : 272,761,044 3.13 (D) 6.93 
19,033,056 ; 273,656,718 33 6.96 
19,071,748 : 263,646,027 3.66 (D) 7.23 
19,542,077 , 255,337,818 : ) 
) 


7.65 
19,703,101 : 242,966,093 


D 
D 
D 
D 
D 8.11 


( 
( 
( 
( 
( 


15 
‘50 


e 


PASSENGER STATISTICS 
PHILADELPHIA Rapip TRANSIT SYSTEM 
Street Car & Subway 
Elevated Motor bus Taxicab Co-ordinated System 
Avg. Avg. Avg. Rides per 
Year Passengers Fare Passengers Fare Passengers Fare Passengers capita 


1910 443,204,502  4.15c 443,204,502 

1911 517,697,478  4.09c 517,697,478 

1912 549,674,683 4.06c 9,674. 

1913 580,011,057 4.03c 

1914 581,297,949 3.97c 

1915 594,220,409  3.94c 

1916 669,008,258  3.93c 

1917 726,936,340  3.94c 

1918 763,008,395  4.0lc 

1919 866,944,336  4.00c 

1920* 908,482,135  4.18c 

1921 836,547,351  4.95c 

1922 848,883,512 4.91c 

1923 918,149,757 4.81c 626,114 

1924 911,275,810 4.94¢ 2,579,941 : 913,855,751 
916,111,366 5.34c 10,817,628 9. 926,928,994 
935,115,258 5.30c 31,353,965 9. A 974,885,714 

5.23¢ : 11,131,774 E 946,544,653 
5.19¢ : 12,406,413 . 928,099,272 

894,402,996  5.08c : 13,485,205 . 943,618,534 


* Increased fare from 5c to 62c was not made effective until November 1, 1920. In the 
succeeding 12 months riding fell off by 100,000,000 passengers. 





extended the service into other sections —— years’ experience in the 

of the city which previously had been operation of public transpor- 

without public transportation service.” tation has clearly demonstrated the fact 

—C. B. SHort, that one unified system in any communi- 

General Manager, Roanoke, Virginia ty is in line with the principle of eco- 
Railway & Electric Co. nomics. 
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“In the early days of street railroads 
competing lines were put in in many 
cities, but in practically every case 
these competing lines existed for only 
a few years, and duplication of serv- 
ice was finally eliminated, either by the 
failure and removal of one of the com- 
peting lines, or its absorption by an- 
other line. 

“This was true when street railways 
provided the quickest and best trans- 
portation available in cities. It is even 
more true today when the competition 
from privately owned automobiles has 
made it extremely difficult to operate 
any sort of public transportation on a 
profitable basis. 

“Street cars and busses provide al- 
most identical service, excepting that 
street cars run on fixed tracks while 
busses make use of the streets generally. 
Street cars provide a more economical 
use of street space where large masses 
of people must be moved, and busses 
give opportunity for the more flexible 
use of street space. 

“On our system here we have discon- 
tinued the use of the street railways 
outside of a circle approximately three 
miles in radius from the center of the 
city. The major part of the pub- 
lic transportation within the 3-mile 
radius is handled by street cars, al- 
though there are certain districts in this 
area which have been built up since we 
adopted our present policy, and where 
no street railway lines have been built, 
in which we provide local transporta- 
tion by busses. 

“Public transportation in all subur- 
ban districts outside the 3-mile radius 
is handled by busses. These busses 
run down into the central part of 
the city so that through service from 
the suburbs is provided. . . . In 
some cases where they run over the 
same routes as street railway lines, the 
bus service is express from the outer 
terminals of the street railway lines to 
the center of the city. This arrange- 
ment has made it possible to give 
quicker and more satisfactory service 
to the suburbs. 

“At this time the company owns 160 


street cars and 93 busses which cover 
an average daily mileage as follows: 
Street cars .... 12,571 miles 
Busses 9,972 “ 
—wW. B. TuTTLe, 
President, San Antonio Public 
Service Co. 
e 


“e* is impossible to segregate the 
losses in traffic due to bus com- 
petition from those due to other causes. 
Bus competition began in 1923. In 
that year we carried 295,849,519 reve- 
nue passengers. In 1929 we carried 
242,966,093 revenue passengers. The 
loss over the period was 52,883,426, or 
17.9 per cent. The competitor bus 
company in 1929 carried 23,544,176 
revenue passengers, or 8.0 per cent of 
the number carried by us in 1923. It 
is evident that only a part of our loss 
can be attributed to bus competition. 
Some of the bus passengers doubtless 
would not have ridden on the street 
cars even if there had been no busses. 
“We own (through a subsidiary) and 
operate 52 busses, all single deck, as 
compared with 1,520 street cars. The 
competitive bus company owns and 
operates 193 busses of which 143 are 
double deck and 50 single deck. These 
figures are as of January 1, 1930. In 
1929 our busses ran 1,969,811 miles and 
carried 5,277,176 revenue passengers. 
Our street cars ran 41,572,362 miles and 
carried 237,688,917 revenue passengers. 
The fare is the same on our busses and 
street cars (with a trifling exception) 
and free transfers are exchanged as if 
the bus lines were street car lines. 
“The Peoples Motorbus Company, 
the present bus competitor of the St. 
Louis Public Service Company, started 
operations in May, 1923.” 
—WiILLIAM B. BENNETT, 
Director of Research, St. Louis 
Public Service Co. 


~ a, HE transit facilities operated by 
this company or its subsidiaries 


in the city of Philadelphia consist of 
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surface, trackless trolleys and motor- 
bus lines, taxicabs, and rapid transit 
system composed of elevated and sub- 


way lines.” 
—W. J. StRaTEN, 
Statistician, Philadelphia 
Rapid Transit Co. 


(Mr. Straten submitted the passenger 
statistics shown on page 739; Mr. 
Straten further submitted an address by 
Mr. J. W. Shaw of Mitten Manage- 
ment, Inc., given in St. Louis, in which 
the latter stated) : 


e 


ee HE street car is now and is like- 
ly to continue to be the back- 
bone of transportation in large cities. 
The motor bus has found a place of in- 
creasing usefulness in supplying boule- 
vard service and in serving feeder lines 
in outlying sections, as well as in com- 
munities where the large initial invest- 
ment in track and overhead is not justi- 
fied. High speed lines under and over 


the ground have contributed much in 
densely populated cities. The private 
automobile has won the hearts of many 
who formerly used the means of public 
transportation. All of these facilities, 
however, have limitations which pre- 
vent them from replacing the street car 
as the best vehicle for moving large 
numbers of people in closely-built-up 
communities. In Philadelphia 
we are taking what we consider the 
most economical procedure by combin- 
ing all forms of transportation, so that 
whatever method may be used to meet 
future costs, the maximum earnings | 
possible will be available in the existing 
system for their support. 

“This entire transportation problem 
is vital to the future of every Ameri- 
can city, and the one which solves it 
best will have a great commercial ad- 
vantage over its less progressive neigh- 
bors. It is a problem which must be 
approached from the standpoint of the 
best engineering, financial, and operat- 
ing skill at the city’s command.” : 





We See by the Papers That— 


Tue only Chinese telephone switchboard in the United States is in 
San Francisco. 


” a 
THE government railway in China went into debt to the tune of 
over $1,100,000,000 in 1930. 
a * 


TRAINS on nearly two thirds of the total rail mileage of this country 


are now being handled by telephone. 
* 


Tue racket of the New York subways is harder on the nerves of 
the passengers than on the nerves of persons standing on the station 


platforms. 
* * 


Native huts in the Philippines are now furnished with one electric 
light at an installation fee of $3, and are furnished with electricity 


at a flat rate. 
ok >” 


Rapio communication is at last to invade the sacred precincts of 
Mecca and link the Arabian desert with civilization; King Ibn Saud 
has just contracted for the erection of fifteen stations. 

a ok 


A NEw type of mail and passenger car, known as a “railway zep- 
pelin,” is being tried out in Germany; it runs on ordinary railroad 
tracks, is driven by air propellers, and has made 93 miles an hour. 

* * 


A Bint was recently filed in the Massachusetts state legislature to 
the effect that “no officer of a public utility corporation, company, trust, 
or association shall be eligible to be elected to any elective public office 
or to be a candidate for election to such office.” 
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Remarkable Remarks 





“There never was in the world two opinions alike.” 


RatpH Bupp 
President, Great Northern 
Railroad. 


Mark SULLIVAN 
Journalist. 


Henry R. Hayes 
Vice President, Stone & Webster 
and Blodget, Inc. 


Ep Howe 
Newspaperman. 


ARTHUR BRISBANE 
Hearst editorial writer. 


Jutius BARNES 
Chairman of the Board of the 
Chamber of Commerce of 
the United States. 


T. J. Smira 
Editor of “So The People 
May Know.” 


Grorce RorHweELL Brown 
Newspaper columnist. 


ALEXANDER SIDNEY LANIER 
Lawyer of Washington, D. C. 


—MONTAIGNE 


“Railway earnings in 1930 do not reflect any adverse 
effect from either gas or gasoline pipe lines.” 


w 
“Tt is the ‘power trust’ that the Democratic Senators 
expect to emphasize as the leading economic issue next 
year.” 


¥ 


“Despite all the talk and plans of the politicians and 
that part of our press which seeks sensationalism, this 
great power industry is enjoying an excellent credit 
situation.” 


¥ 


“A bishop of the holy church is not more unfairly 
persecuted in Russia than is a railroad man in the 
United States.” 

# 


“Soon, beyond a doubt, Pullman and all other cars will 
vanish from long-distance service to make way for 
travel in the air.” 


oa 


“Federal operation of Muscle Shoals would be in 
violation of every principle hitherto observed in the 
conduct of government as well as in the conduct of 
industry.” 


a 


“You no doubt know that these power men are strong 
in some chambers of commerce and dominate them. 
Don’t allow the power people to hide behind a chamber 
of commerce to whip you.” 


- 

“Senator Brookhart demands a transcontinental rail- 
road before that merger goes through, on the very sound 
grounds that the people are entitled to their quid before 
the carriers get their quo.” 

“The power trust is a myth. It exists only in the 
disordered minds of certain low-brow politicians who 
have manufactured it for their own demagogic purposes 
of personal political profit.” 


289 





PUBLIC UTILITIES FORTNIGHTLY 


ABert C, RITCHIE 
Governor of the State 
of Maryland. 


J. M. Kurn 
President, St. Louis-San Fran- 
cisco Railway Company. 


ARTHUR CAPPER 
United States Senator from 
Kansas. 


J. M. Davis 


President, Lackawanna Railroad. 


Heywoop Broun 
Newspaper columnist. 


Tuomas F. Wooptock 
Former Interstate Commerce 
Commissioner. 


Morris LLEWELLYN COOKE 
Engineer and publicist. 


“Industry complains of government in business, and 
then . . . puts its billions into public utilities, and 
pits propaganda against politics, instead of applying to 
its affairs an enlightened business statesmanship to which 
the public would respond.” 


. 


“We have arrived at a point, it seems to me, where 
it is necessary for the bond and stockholders to take 
some interest in proper legislation that will be beneficial 
to the railroads. In other words, they should assist in 
protecting their investments.” 


- 


“I can only say that the centralization of power 
threatens our general welfare and our blessings of lib- 
erty, therefore, it must be controlled. And I see no 
institution powerful enough to exercise that control J 
except the Federal Government.” 


+ 


“If busses and trucks are to be permitted to do an 
intrastate and an interstate business, in direct compe- 
tition with the railroads, it is only fair that they should 
be subjected to the same strict, governmental rules and 
regulations as the railroads.” 


¥ 


“If the post office were run by a private corporation 
I have no doubt that it, too, would have good years and | 
bad years. I even suspect that under private enterprise 
there might come a period of inflation in which the con- 
cern would turn out so many 2-cent stamps that we 
should all become stamp poor and have a post office 
panic.” 

- 


“The ideal form of practical check upon both mu- 
nicipal and privately owned (utility) plants is an inde- 
pendent audit of accounts by competent and reasonable 
certified public accountants. Private corporations quite 
generally resort to this means of assuring their stock- 
holders with respect to the integrity of reported results. 
There is not a shred of reason why this check should 
not be applied to municipal plant operations.” 


“T know in Pennsylvania alone of 10 operating com- 
panies owned by holding companies whose surpluses 
for the year 1929, after paying all expenses for opera- 
tion, maintenance, taxes and depreciation, bond inter- 
est, and preferred stock dividends were sufficient to 
pay at least a 20 per cent dividend on the common 
stock. Some of them were in a position to pay more 
than 100 per cent dividend.” 
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As Seen from the Side-lines 





HE statesmen, prophets, and polit- 
Tia psychologists who privately 
boast of their radicalism but who like 
to be described publicly as “progres- 
sive” or “liberal-minded” or “forward- 
looking” have today seen their ranks 
somewhat disunited by competing phil- 
osophies on the subject of mergers and 
vast business consolidations. 


Ask the everyday wheelhorse radical 
what he thinks about railroad mergers 
and the march of economic progress 
over the inert form of the Sherman 
Anti-trust Laws, and he will declare 
and sermonize with parrot-like em- 
phasis a theory which may be summed 
up in a single sentence: “They’re 
dangerous to the people; they destroy 
competition.” 

k 

But from that slim group who are 
sincerely and intensely liberal and 
whose mental emotions are tinctured 
by intellectual perception there may be 
obtained a rejoinder that can be cap- 
suled or tabloided as follows: “Let 
them go on. When they get big 
enough and united under one tent, it 
will be easier for the public to take 
them over.” 

* * 

THE social complacency thus epit- 
omized contemplates ultimate public 
ownership, of course. It is a hopeful, 
optimistic, decidedly long view into the 
future. 

* * 

WE have a government at Washing- 
ton administered by conservative gen- 
tlemen who want to keep as far away 
from public ownership as_ possible. 
We have a public sentiment among the 
people distrustful of national affairs 
and which would hesitate to lodge pub- 
lic ownership in the national bureau- 
cracy while perfectly willing to tackle 
it in the smaller units of government. 
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We have the statement of a power 
company official of national reputation 
that his corporation is besieged by 
small publicly owned and publicly op- 
erated plants to take them over on the 
ground that the operation of small, in- 
dependent units has deprived them of 
the chance of effecting the economies 
of massive organizations. 
* K 

THE six or eight years of bumper 
prosperity diluted some of the old po- 
litical theories to which Tom Johnson 
and Altgeld and the others of their day 
gave prestige and popularity, and the 
season of depression, it would seem 
from the signs, will not be of sufficient 
duration to get the public back to the 
“pocketbook economics of politics.” 

* * 

A SOUTHERN United States Senator 
of repute which is deserved because of 
his mental stature and earnestness, be- 
came interested last year in the anti- 
chain-store campaign that was being 
conducted throughout the South by 
Henderson of Louisiana through the 
medium of his radio broadcasting that 
was distasteful to a few but evidently 
popular among the masses of the peo- 
ple. 

* ok 

“IT was somewhat disturbed about 
it,”*he told me, “because I like to keep 
in touch with sound public sentiment 
and to hold myself responsive to it. 

* * 


“I DECIDED to make some inquiries, 
so I called my clerks into my office one 
at a time and inquired how they felt 
toward chain stores. They had no in- 
terest in the abstract political and eco- 
nomic theories involved. Each and 
every one of them said they could buy 
foodstuffs and groceries cheaper than 
in the ‘independent’ stores and that was 
the only fact that interested them.” 





PUBLIC UTILITIES FORTNIGHTLY 


Tus gentlemen’s perturbation (he 
was conservatively minded) and his 
political anxiety (he was soon to be a 
candidate for reélection) were substan- 
tially abated. 

ak 3k 

Unpber the theory of public regula- 
tion, which Bainbridge Colby declares 
to exist in theory only, competition is 
quite eliminated among the gas and 
electric companies, as two corporations 
are rarely allowed to do business in the 
same territory. And competition is 
preserved among the railroad compa- 
nies only to the extent which the In- 
terstate Commerce Commission per- 
mits it to exist. If that statement is 
widely challenged, let the remonstrants 
apply to the I. C. C. for authority to 
establish and operate a railway line. 
They will find that from the I. C. C., 
or any state body, they will be required 
to obtain a certificate of convenience 
and necessity, which means, in the last 
analysis, that the charter can be ob- 
tained only if ampler railway service is 
required by the public than the service 
they are receiving from existing or- 
ganizations. 

* * 

SUPERFICIALLY, competition is as 
dead as the impulsive radical declares 
it to be. But, in fact, there are 
evidences of competition among the 
railroads that hold all the promise of 
getting down to the no-holds-barred 
variety and which may disturb that 
section of official. Washington which 
believed that the four-line plan of con- 
solidation had made nice-white, woolly 
lambs of them all. 

* * 


Tue Pennsylvania and the Van 
Sweringens, it seems, have entered in- 
to a contest for the New England rail- 
roads that has all the essence of a 
pair of heavyweight, cauliflower-eared 
wrestlers in a grudge battle. 

* * 


VAN SWERINGENS’ formal advocates 
assert that the Pennsylvania has ac- 
quired a stock ownership of the Boston 
and Maine and the New Haven that has 
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all the benefits of ownership but none 
of the responsibilities. 
* * 

THE young Cleveland brothers, 
whose ascension in the railroad world 
has much of the romance of Astor and 
Jim Hill, would break Pennsylvania’s 
grip by acquiring the Boston and 
Maine. They say the Baltimore and 
Ohio should be permitted to go into 
New England over the New Haven; 
the New York Central over the Boston 
and Albany as at present; the Canadian 
National and Canadian Pacific over the 
northern routes and this, with them- 
selves, would give New England the 
benefit of six trunk lines competing for 
New England’s business and affording 
it outlet to the West and South and 
development of its great ports for 
trans-Atlantic shipping. 

* * 


THE Van Sweringen pleaders have 
invaded the chambers of commerce and 
other civic institutions (they have ac- 
tually come to the support of Governor 
Ely’s desire for a legislative probe of 
the Pennsylvania holdings in the New 
England roads) and they have given 
all the surface indications of a railroad 
and financial contest of major propor- 
tions, even in this era of high finance. 

* * 


UxtimaTELy the fight will get to 
Washington, because it involves the 
railroad policy of the country and it has 
to do with the Interstate Commerce 
Commission’s desire to regulate hold- 
ing companies which take up railroad 
securities. 

* *K 

Ir the radicals believe there is no 
competition on a retail scale, they could 
inquire into this contest and find abun- 
dant evidence, if they want it, that 
when railroads decide to fall out they 
apply methods of competition which the 
Sioux Indians of South Dakota’s Black 
Hills might regard as primitive. 
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What Others Think 





Can Utility Rate Bases Be 
Frozen by Law? 


W: frequently hear of heated dis- 
cussions between college profes- 


sors and other learned men and women, 
concerning the relative merits of “re- 
production cost” versus “prudent in- 
vestment” in estimating the value of 
utility property for rate-making pur- 
poses; we also frequently hear of con- 
vincing briefs written by level-headed 
lawyers, showing how definitely the 
courts have set their face against any 
change in the existing theory of valua- 
ation. The whole controversy assumes 
somewhat the character of “crying over 
spilt milk.” What difference does it all 
make if nothing can be done about it? 

Accordingly, it is with some relief 
that we read an article written from a 
more practical viewpoint. It is written 
by Senator John Knight, leader of the 
Republican forces in the state senate 
of New York. Mr. Knight is shrewd, 
experienced, and intensely practical. He 
does not appear to be concerned with 
whether “prudent investment” is better 
or worse than “reproduction cost.” He 
is convinced, however, that the courts 
will never, of their own _ initiative, 
change the existing rule. Therefore, he 
is concerned entirely with the question 
of what the state legislature can do 
about it, if anything. 


ee Knight is sceptical of the 
validity of any such legislation. He 
says: 


“No state or state agency has yet been 
able to legally sustain a single one of the 
very many attempts to base utility rates on 
other than the fair value method. 

“In one state, Massachusetts, a system 
of rate making based upon the amount of 
capital honestly and prudently invested, 
instead of upon present values, has been 
in force for nearly a century. It appears, 
however, that even there the continuance 


of that system has been due to state tradi- 
tions of long standing, the possible im- 
minence of governmental operation of utili- 
ties, and the consequent reluctance of the 
utility corporations to force a judicial de- 
termination of their rights.” 


The author next takes up the various 
expedients which have been suggested— 
legislative devices designed to get 
around the Supreme Court rulings on 
the subject. He finds that such expedi- 
ents are usually founded upon the un- 
doubted right of utilities to waive their 
constitutional rights and to consent, by 
voluntary contracts, to a mode of val- 
uation otherwise invalid. Analyzing 
these devices, he says: 


“Along this line legislation has been sug- 
gested in various states purposed to induce 
or compel the utilities to enter into such 
a contract, by depriving the public service 
corporations not so contracting of the right 
of issuing securities, of extending their 
operations, and of other rights essential to 
their continuance in business, or by pro- 
viding that competitive utility corporations 
might enter and operate in the territory of 
any utility not so contracting. 

“These proposals find their counterpart 
in the contract bill sponsored by the minor- 
ity members of the New York legislative 
investigating commission and introduced in 
our 1930 legislature, whereby the failure 
to execute a contract accepting certain 
features of the prudent investment plan 
would deprive a new utility of the right to 
begin business, and an existing utility of 
the vital right to issue new stock, bonds, 
or securities. 

“But while proposals of this character 
have been made, it does not appear that 
any such legislation has ever been written 
into the statutes of any state, and there is 
exceedingly serious doubt whether a law 
of this type would stand the test of con- 
stitutionality.” 


ENATOR Knight then distinguishes 
between those decisions sustaining 
a statute permitting the voluntary 
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waiver of constitutional rights by a 
utility, and a situation where a statute 
would compel a utility to waive such 
rights as a condition to doing business. 
He cites Frost v. California Commis- 
sion, 271 U. S. 583, P.U.R.1926D, 483, 
in support of his contention that the lat- 
ter type of statute would be invalid. 
The article concludes by pointing out 
the possibility of reproduction costs 
falling below prudent investment costs, 
in which even the public would be the 


loser were it possible to “freeze” rate 
bases. Senator Knight suggests that the 
correction of unreasonable rates, under 
such conditions, might be more quickly 
accomplished through other avenues 
than an attack upon the present fair 
value rule to which the courts are ap- 
parently irrevocably pledged. 
—F. X. W. 


ActuaL INVESTMENT AS BAsIS FoR VALUING 
Pustic Urmities. By John Knight. United 
States Daily. January 23, 1931. 





The Controversy Over the St. Lawrence 
Power Project 


wo proposed development by the 
state of New York of the power 
sites on the St. Lawrence river has 
been given a tremendous impetus by 
the report of the St. Lawrence Power 
Development Commission. The battle 
over this development has been going 
on for over ten years. 

It was former Governor Alfred E. 
Smith who first advanced and tenacious- 
ly supported the proposition that these 
sites should be developed by the state. 
He mustered behind him the strength 
of the Democratic party in New York 
state which, while not sufficient to pass 
legislation for state development of the 
variety sought by Governor Smith, was 
sufficient to block efforts to turn over 
these sites to private interests on long 
term leases for private development. 
The latter movement at that time ap- 
peared to have the united support of 
the Republican party. 

The matter thus hung in deadlock 
for ten years until it seemed that the 
problem would never be solved until 
either the state of New York elected a 
Democratic legislature, or the city of 
New York would permit the election of 
a Republican governor. In view of the 
known habit of New York voters in 
splitting their tickets for a Democratic 
governor and a Republican legislature, 
even this solution seemed far off. 

The succession of Governor Smith’s 
chosen disciple, Franklin D. Roosevelt, 


into the executive chair at Albany, how- 
ever, marked the turning point in favor 
of state development. It is the consen- 
sus of opinion that Governor Roose- 
velt played every card correctly in his 
persistent drive to accomplish his pur- 
pose. His political sagacity, plus the 
antiutility sentiment that attended the 
activities of the United States Senate in 
requiring an investigation of the utility 
industry by the Federal Trade Commis- 
sion, has been viewed in some quarters 
as the combination that set the tide 
running in favor of the governor’s posi- 
tion. 


A BILL was introduced to create a 
commission to examine the feasi- 
bility of both methods for the develop- 


ment of the St. Lawrence sites. Fail- 
ure to pass this measure, according to 
the Democratic press, would have put 
the Republican legislators in the posi- 
tion of not wanting to know the real 
facts. In any event, the bill was passed 
and the commission was created. Since 
then, Governor Roosevelt has been re- 
élected by an unprecedented plurality. 
This was the last blow; both the Re- 
publican and Democratic press in New 
York concede that his great personal 
victory, coming after a campaign de- 
voted in part to the “power issue,” has 
done much to diminish Republican op- 
position to his utility plans. The gov- 
ernor’s message to the legislature, there- 
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fore, concerning the report of the St. 
Lawrence Power Development Com- 
mission, issued January 19, 1931, is al- 
most as interesting as the report itself, 
which decided unequivocally in favor 
of state development. The only lack of 
unanimity in the commission’s report 
had to do with the marketing phase of 
the development, and we will probably 
hear a great deal more of this in time 
to come. 

tT had been the position of Governor 

Smith that the people’s rights would 
be sufficiently protected if the state de- 
veloped the power sites only as far as 
the power switch. He felt that trans- 
mission and distribution could be left 
to private enterprise provided that it 
behaved itself and provided that the 
public service commission did its duty 
in the matter of regulation. Governor 
Roosevelt, however, has apparently 


gone further than his illustrious prede- 
cessor along the lines of public owner- 
ship. 

A majority of four members of the 
commission expressed views in accord 


with former Governor Smith’s position 
in leaving distribution to private enter- 
prise. A minority report, sponsored by 
former Lieutenant Governor Thomas 
F. Conway, favors direct marketing by 
the state. 

In his message to the legislature, 
Governor Roosevelt expressed the opin- 
ion that the commission’s report had 
demonstrated beyond all doubt the 
feasibility of state development. Al- 
though he failed to take a stand in 
favor of the minority report, the gov- 
ernor then proceeded to urge that the 
legislature should give the proposed 
state developing authority power to 
build transmission lines. This power, 
he said, would merely place the state in 
an advantageous position to bargain for 
proper terms with the Niagara Hudson 
Corporation, which seems to be the only 
large utility situated in such a position 
as to furnish an outlet for the St. Law- 
rence power. 


F course, the erection of duplicate 
transmission lines by the state, 


paralleling those of the Niagara Hud- 
son Corporation, would be a last resort. 
The governor stated: 

“I believe that these alternatives form 
the very foundation of the plan which will 
have its ultimate attainment only when the 
homes of the states get cheap electricity. 
I believe that these two alternatives pro- 
vide the whip hand, the trump card, with 
which the state can treat with the power 
trust, and I believe that they should be em- 
phasized to the utmost.” 

The governor dismissed the conten- 
tion that the construction of transmis- 
sion lines by the state would be so ex- 
pensive as to take the economics out of 
the development, by pointing out the 
possibilities of distribution by municipal 
corporations. His message was rather 
hard on the public service commission, 
and, indeed, upon the entire system of 
regulation. He stated: 

“Hitherto we have relied wholly on pub- 
lic service commission regulation of rates. 
We all know the long story of how court 
decisions, valuations, rate bases, complicat- 
ed accountings, newly invented ‘methods of 
finance and unsatisfactory leadership in the 
public service commission itself have made 
impossible the fulfillment of the original 
purposes of regulation. , 

“Something new had to be done. I said 
to the legislature in 1929: 

“‘That is why, in trying to treat this 
whole problem of development,, transmis- 
sion, and distribution of St. Lawrence 
power as a complete picture in the interests 
of the people of the state, I have sought 
a method by which we could avoid the rate- 
regulating powers of the public service 
commission, tied up, as it is, at the present 
time by Federal court rulings.’” 


to reaction to the governor’s mes- 
sage was almost immediate. The 
New York Times, which is usually pre- 
sumed to have Democratic tendencies, 
was somewhat critical of Governor 
Roosevelt’s ideas about using the au- 
thority of the state to build its own 
transmission lines as a weapon to se- 
cure a better bargain from private utili- 
ties. In an editorial on January 21, 
1931, it ventured the opinion that the 
“big club” theory was not only unneces- 
sary, but in rather questionable taste. 
It stated: 


“As a last recourse the state itself could 
build the transmission lines, out of its own 


295 





PUBLIC UTILITIES FORTNIGHTLY 


funds, by direct appropriation. It could do 
so, but that is far from saying that it 
should do so, or even that the law should 
be drawn now in such a way as to permit 
it to do so. Why hold a pistol at a man’s 
head when you are negotiating with him? 
If you must have a weapon of that kind, 
keep it in your pocket. As a matter of 
fact, these are by no means the only bar- 
gaining clubs in the state’s hands. It has 
and holds the desire of the utilities for 
St. Lawrence power. They need it in their 
business; not so much because it is cheap 
as because it will make a better balanced 
electric menu, a better mixture in the giant 
carburetor of the machine that supplies 
light and energy to the industries and 
householders of the state.” 


The New York Times, in the same 
editorial, also champions the theory of 
utility regulation. It stated: 


“When the governor says that if it did 
not have the alternatives he mentions, ‘the 
state would be at the complete mercy of 
the Niagara Hudson Power Company,’ he 
is using language which must make his 
sober followers grieve. Is there not a pub- 
lic service commission in this state? It 
stands there today to protect the consumer 
and afford that just and impartial regula- 
tion for which Governor Hughes long ago 
made his plea. Critics of the system are 
wont to argue that regulation by commis- 
sion is not what it ought to be: that its 
powers are insufficient, its personnel in- 
adequate, its authority in rate cases ham- 
pered and restricted by the courts. But if 
it needs more power, why seek to give it 
less? If its personnel is weak, the governor 
himself is in a position to correct that de- 
fect, since he has the appointing power. 

“As for the much-debated theories of 
valuation decreed by the Supreme Court, 
to which the governor again refers, the 
time is at hand when their effect on rates 
will be almost nil. Original cost and re- 
production cost were once far apart. At 
the level of prices which prevailed after 
the war, the utilities were theoretically able 
to reap profits based on valuations which 
were at times nearly double original cost. 
According to a chart published in this 
week’s Annalist, average reproduction costs 
in the industry have now sunk to less than 
10 per cent above original cost. If the 
price level drops still lower, certain cham- 


pions of the people and the utilities will 
soon be changing swords. 

“In the matter of competing transmis- 
sion lines, whether on the St. Lawrence, 
the Colorado, or the Tennessee, the one test 
to apply to every proposal affecting the 
relation between the utilities and the states 
is this: Does it strengthen or weaken the 
existing system of regulation?” 


B uT the position of the governor was 
not without an eminent advocate. 
Professor James C. Bonbright, of Co- 
lumbia University, in a statement to the 
press on January 20, 1931, said that he 
regarded the commission’s plan of com- 
plete or partial abandonment of rate 
regulation by the public service commis- 
sion for rate control by contractual 
agreements, as the most significant 
feature of the commission’s report and 
of more lasting importance than the 
promises of “cheap water power.” He 
said: 

“The effect of this proposal, if it is once 
carried through to execution, may be to 
mark a turning point in the regulation of 
utilities, not only throughout New York 
but throughout the entire nation. For if 
the experiment works, it will get rid of the 
tedious delays and uncertainties and the ex- 
pensive and_ time-consuming litigations 

- which make the American system of public 

service regulation the most unsatisfactory 
system that exists throughout the entire 
world.” 

Professor Bonbright issued the warn- 
ing, however, that the contracts should 
be drawn very carefully so as not to 
react against public interests over a 
long period of years. He points out 
that regulation by courts and commis- 
sions can be changed by the pressure of 
public opinion, but that contracts last 
for their entire duration. 

Report OF THE St. LAwrRENCE Power De- 

VELOPMENT CoMMISSION. January 19, 1931. 


MeEssaGE TO THE New YorK LEGISLATURE. 
By Governor Franklin D. Roosevelt. Janu- 
ary 20, 1931. 





q 


“In our queer country you have the government on the one hand waving 
the decrepit old Sherman Act, forbidding combinations to reduce waste and 
produce profit. On the other hand, you have the Interstate Commerce Com- 
mission forbidding a railroad to compete as it pleases and give the public 
cheaper service.” 


—ARTHUR BRISBANE 
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The Need for a Uniform Public Utility Act 
and Other Simplified Legislation 


s the law running away with us? Is 

the established process of passing 
statutes and then securing court de- 
cisions to interpret statutes finally des- 
tined to grind out volume after volume 
of legal reports until at last, like the 
magic coffee mill in Grimm’s fairy tales 
which a greedy miser set to grinding 
out salt without knowing how to stop 
it, the whole system of jurisdiction will 
be crushed beneath the weight of its 
own writings? 

Lawyers engaged in public utility 
practice will be especially interested in 
recent discussions among prominent ju- 
rists for the necessity of uniform laws, 
simplified codes, and less unimportant 
reported court opinions. Utility law- 
yers should be interested because a 
uniform public utilities act is one of 
the proposals that lie at the top or 
near the top of the docket of the Ameri- 
can Law Institute. 

Uniform legislation, it seems, is one 
of the few steps we can take to stem 
the rising tide of statutes and juristic 
Without it each state has a 


“I have had counts made at three dif- 
ferent periods of the American Law Re- 
ports, from which we get our decisions, 
and from which we furnish ourselves with 
knowledge as to what is the law. These 
counts were made of all the reports exist- 
ing in 1885, in 1914, and in 1928. They 
are not minutely accurate, but they are 
near enough to the facts to use for pur- 
poses of comparison. 

“In 1928 there were something over 
11,100 American law reports. This is not 
counting duplicate reports. It is not 
counting the West Reporter System, or 
other volumes which merely report the 
same cases as are in the official reports. In 
1914 there were 8,600. In 1885 there were 
3,500. Chancellor Kent’s working library, 
which presumably contained substantially 
all the English reports, as well as the 
American, contained 180 volumes. 

“It may be supposed that this large in- 
crease in the number of law reports is 
largely due to the admission of new states. 
This is partly true, but only partly. Wash- 
ington, in 1885, had 5 reports. It now 
has about 160. Oregon had 13. It now 
has 130. But the growth in some of our 
middle and eastern states has been hardly 
less noticeable. Illinois had 126, and it 
now has nearly 600. New York had 586; 
it now has nearly 1,500. 

“These figures do not include the Fed- 
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HE American Bar Association has 

had fair success in securing the 
passage of a Uniform Sales Act, a Uni- 
form Negotiable Instruments Act, a 
Uniform Bankruptcy Act, and other 
uniform commercial legislation in the 
forty-eight states, but many, many other 
branches of the law need to be covered 
and public utility regulation probably 
needs it as much as any other branch. 
Professor Samuel Williston, of Har- 
vard University, gives a striking pic- 
ture of the growth of reported law in 


ing in the country to 1890. The Digest 
for the following twenty years will un- 
doubtedly be equally voluminous. 

“Now, consider the growth of reports 
for 100 years or 200 years, if you like, 
and see what you are coming to. That 
number of years is not a great period in 
the life of any country. 

“‘T should like, your honor, to call your 
attention to the decision in the 1873d U. S., 
which opposing counsel cites, and com- 
pare that with the decision in 1562 N. Y.’ 
There would be a great chance for erudi- 
tion in those days.” 


B: before blaming the courts, we 
ought to remember that these de- 
cisions for the most part merely inter- 
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THE DEBUTANTE AND THE MERRY WIDOW 


pret laws, and that increased legal opin- 
ion inevitably follows increased legisla- 
tion. Writing in 1928, Professor How- 
ard Lee McBain, of Columbia Univer- 
sity Law School, pointed out that dur- 
ing the year of 1927 approximately 
25,000 laws of one kind or another had 
been passed in the United States alone, 
not to mention the innumerable local 
ordinances and police regulations in our 
respective cities. There is no reason to 


believe that any smaller number of laws § 
was enacted in 1928, 1929, or 1930. 
Why this deluge of legislation? 
Back in the days of ancient England, the 
passage of a statute was quite an event. 
It only happened when a particular sit- 
uation arose which the courts could not 
get around. Little by little, these situa- 
tions became more frequent and the 
legislation habit has been growing ever 
since. New discoveries and inventions 
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(for example—the railroad, the auto- 
mobile, and airplane) require each a 
legion of new laws to regulate and de- 
fine their proper use. And each new 
law thus made may require in turn a 
legion of court decisions to interpret it. 

But with the court dockets jammed 
and the legislative mills thus grinding 
ceaselessly, even this is not enough to 
take care of the dispensation of justice 
in our complicated machine age. We 
have tried a third development—com- 
mission regulation. These tribunals 
partake in part of the threefold powers 
of our government—they are quasi ad- 
ministrative, quasi judicial, and quasi 
legislative. They were necessary to 
deal with specialized and technical mat- 
ters with which the legislatures could 
not cope and which the courts could not 
understand—such as the regulation of 
public utilities. 


uT has the regulation of utilities by 

these commissions solved the prob- 
lem of cutting down the constant 
stream of legal lore? Not exactly. It 
has in fact established new streams. 
Each state commission now produces 
volume reports of their own decisions. 
In addition to this there has been a 
national system—Public Utilities Re- 
ports, publishing selected cases from all 
state commissions since 1915. At this 
writing there were 86 volumes to this 
system and 15 annual digests. There 
are being established other reporting 
systems for other forms of commission 


regulation, such as insurance and bank- 
ing. 
It is a serious problem and Professor 
Williston’s picture of a future lawyer 
citing a case in the “One thousand 
eight hundred seventy-third United 
States” is not one bit overdrawn. It is 
a conclusion of simple mathematics that 
if New York state reports, for instance, 
increase in the next fifty years at the 
same rate they have increased in the 
last fifty years, they should total 5,000 
volumes by 1955 a. p. 

The remedy for this lies, of course, 
not in cutting down the mere publica- 
tion of decisions (although Professor 
McBain does say that some learned 
judges, or judges who think they are 
learned, might help some by abstain- 
ing from long, windy, and unnecessary 
opinions on well-settled points). The 
remedy lies in correcting the source of 
legal controversy. Uniform law is the 
first step. As long as forty-eight states 
and the District of Columbia, for ex- 
ample, have forty-nine different public 
utilities acts, the courts, commissions, 
and printers are going to be kept busy 
developing forty-nine different varie- 
ties of public utility regulation. 

—J. D.C. 


WRITTEN AND UNWRITTEN Law. By Samuel 
Williston. American Bar Association 
Journal. January, 1931. Page 39. 


Law AND GovERNMENT. By Howard Lee 
McBain. Published in “Whither Man- 
kind?” by Charles A. Beard. Longmans, 
Green & Co. New York. 





The Propriety of Executive Interference 
with Judicial Processes 


Governor Roosevelt of New York 
called upon the public service commis- 
sion of that state to “resist” the new 
telephone rates, there appeared an edi- 
torial in the New York Times which 
said in part as follows: 


fe ge the spring of 1930, when 


_“One can imagine what a storm of criti- 
cism would fall on President Hoover’s head 


if he were to write such a letter to the 
Interstate Commerce Commission.” 


The words were inadvertently pro- 
phetic. While it must be said, in jus- 
tice to President Hoover, that his recent 
suggestion to the Interstate Commerce 
Commission about ‘the proposed rail- 
road consolidation program was not 
couched in such positive language as 
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that used by Governor Roosevelt in his 
1930 message to the public service com- 
mission, yet there is no doubt but that 
a storm has fallen about the executive’s 
head. 

Senator James Couzens, from Michi- 
gan, publicly declared the President’s 
action to be “most unethical.” Other 
Senators and Congressmen have voiced 
similar sentiments, while the press of 
the country seems to be divided as to 
the propriety of the President’s action. 

The trouble with this question is its 
uncertainty. There would be no doubt 
about the bad taste of using pressure, 
official or otherwise, upon a regular 
court of law. In England, editors have 
been sentenced for contempt of court 
for merely expressing a hope that a 
judge would ultimately decide an issue 
before his court this way or that way. 
In this country our journalists probably 
have more freedom. But even here an 
editor of an Ohio paper, not long ago, 
was adjudged in contempt because of 
his comments upon the likely outcome 
of a judicial decision then pending. 


' \ 7 HEN we try to apply these princi- 
ples to commissions, however, we 


are on shaky ground. They are quasi 
judicial and hence partake of the at- 
tributes of a court. But they are also 
quasi administrative, and hence have the 
duty to some extent of carrying out the 
defined policies of the administration 
in the state in which they function. In 
other words, they are neither fish nor 
fowl and the exact duty of a superior 
executive in dealing with them is rather 
vague. 

Former President Coolidge twice ran 
afoul of this problem when he at- 


tempted to hold his nominees to the 
Shipping Board and Tariff Commis- 
sion, respectively, to what he deemed 
legitimate prenomination bargains. 

The Supreme Court had a word to 
say on this problem in the Myers Case, 
The opinion was given by Chief Justice 
Taft, who had himself once been in the 
position of the supreme executive. The 
decision sustained the unrestrained 
power of the President to remove his 
appointees. 

Professor Corwin of Princeton be- 
lieves the Myers Case went too far. He 
thinks that some boards, such as the In- 
terstate Commerce Commission, ought 
to be given greater independence. He 
believes the unlimited power of the 
executive to remove an appointee might 
be exercised in some cases as a means 
to coerce the subordinate into doing the 
will of the President. 

Of course, even Chief Justice Taft 
took care to point out that any attempt- 
ed pressure by the chief executive on a 
subordinate official calculated to inter- 
fere with the latter’s judgment in the 
performance of his quasi judicial duties 
would be most improper. But who 
could say what the President’s motives 
were if he saw fit to dismiss nominees 
who failed to codperate with his poli- 
cies? Perhaps the storm of public 
opinion that would result from such 
action (bearing in mind the storm that 
recently attended even the mild sugges- 
tions of President Hoover) would be 
sufficient to prevent such abuse. Per- 
haps not. It is a question the courts 
will one day have to settle. 


Courts AND Commissions. Editorial in the 
New York Times. January 23, 1931. 








The Struggle of the Railroads Against 
Over-Regulation 


gk HERE is increasing evidence that 
the battle of the railroads for pub- 
lic sympathy and for favorable legisla- 
tion is being waged on a wide front and 
that the campaign is becoming more in- 


tensive. Everywhere we are finding 
reactions of this ambitious program 
that was officially launched by the 
Association of Railway Executives in 
their “Declaration of Policy,” adopted 
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at their meeting in New York city, No- 
vember 20, 1930. 

This declaration contains a small table 
of figures that tells pointedly what is 
happening to the railroads. The table 
is entitled “The Growth of Railway 
Traffic,” and here are the figures: 


Revenue Passenger 


ton miles miles 
increased increased 


From 1890 to 1900 85.8 percent 35.4 per cent 
From 1900 to 1910 80.1 per cent 101.6 per cent 
From 1910 to 1920 62.2 percent 46.5 per cent 
From 1920 to 1929 8.8 per cent *32.2 per cent 


The declaration contains other figures 
that show the growth of railway com- 
petitors, especially motor vehicles (both 
public and private) and inland water 
traffic. It recommends a respite from 
regulation and legislation concerning 
railroad rates and expenses both inter- 
state and intrastate. It asks that gov- 
ernment competition both direct 
(through operation) and _ indirect 


(through subsidies to competing car- 
riers) be withdrawn. Finally, it recom- 
mends regulation of competing carriers 


comparable with regulation now exer- 
cised over the railroads. 

There appeared in these pages re- 
cently a summary of the reaction to 
this program from several sources, in- 
cluding the Hon. Claude R. Porter, of 
the Interstate Commerce Commission. 
Now it appears that such reactions are 
reflected everywhere. The editorial 
columns of the daily and periodical 
press throughout the country are ask- 
ing “what is to become of the rail- 
roads?” Some are even assuming to 
answer it. Magazines are publishing 
feature articles that depict in detail the 
doldrums of the rails and how it affects 
all of us; college professors are writ- 
ing brochures about it ; radio orators are 
discussing it over the air. Even Con- 
gress is beginning to realize that there 
is, or will be very soon, a crisis in the 
transportation industry of this country. 


Ox December 3rd (1930), for in- 
stance, Senator Arthur Capper of 
Kansas introduced a bill to set up a 


* Decrease. 
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new independent Federal commission 
for the regulation of rates of pipe line 
companies engaged in interstate trans- 
mission of gas. The Association of 
Railway Executives has been credited 
by those who are supposed to know 
things around Washington with being 
the inspiration of this proposed legisla- 
tion. It is very doubtful whether the 
bill will ever be enacted in its present 
form, but at least it is a feather in the 
legislative wind on Capitol Hill. 

The gas men themselves, at any rate, 
are watching very carefully the efforts 
of the railroads to secure regulatory 
legislation of pipe lines. Aside from 
the Capper Bill, the gas operators fear 
that other proposed laws to govern the 
regulation of oil and gasoline might be 
so drafted and interpreted as to place 
gas carrying pipe lines under the thumb 
of the Interstate Commerce Commis- 
sion. They claim that gas is more of 
a service than a commodity and to label 
pipe lines purely as _ transportation 
would be as illogical as defining a tele- 
phone wire as a common carrier be- 
cause it transports words. 

The Gas Age-Record, for December 
13, 1930, says in its editorial column: 


“From a long-time view, the railroads 
are working against their own interests. 
The more gas, oil, and gasoline transported 
by pipe lines, the more benefit will eventu- 
ally accrue to industries which furnish busi- 
ness for the railroads. Not the least of 
these is the steel industry which has re- 
cently benefited greatly through the in- 
creased use of pipe for line carrying oil 
and gas. 

“Tt is not believed that this selfish legis- 
lation asked by the railroads will be sup- 
ported by any one having the best interests 
of the country at heart. Pipe lines are not 
common carriers, and should never be 
brought under the regulation of a commis- 
sion appointed solely to preside over pub- 
lic transportation.” 


N addition to these reactions in Con- 

gress, another department of the 
government seems to have responded 
whole-heartedly to the railroads plea 
for kind treatment. That department 
is the Interstate Commerce Commis- 
sion. In its message to Congress, De- 
cember 4, 1930, this commission made 
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eleven specific recommendations, includ- 
ing the absolute repeal of the excess 
earnings recapture provision of the 
Interstate Commerce Act, together 
with the clause providing for a general 
railroad contingent fund comprising 
the excess earnings recaptured from 
the carriers. 

The financial weekly, Barron’s (De- 
cember 8, 1930), commented on the re- 
port as follows: 

“High spot of the commission’s report 
was the definite statement that it inclines 
to the opinion as to recapture of excess 
railway income that the practical objec- 
tions to its enforcement outweigh the 
theoretical advantages of recapture and 
that the wiser course to pursue is to re- 
peal the recapture provisions in their en- 
tirety, rather than to attempt to improve 
them by amendment. If the recapture pro- 
visions are repealed, the question will in- 
evitably arise whether all of section 15a 
ought not to be repealed, or at least super- 
seded by some different statutory provision 
having a like fundamental purpose.” 


In discussing the financial condition 
of the roads, the commission laid the 
blame for the decline in gross and net 
rail earnings upon economic depression 
and unregulated competition in other 
forms of transportation, and declared 
the outlook for the rail carriers to be 
yet darker because of certain economic 
tendencies. 


It then added a note of cheer as fol- 
lows: 


“However, the country still needs its 
railways and can support them. With the 
traffic of 1929 the railways were as a whole 
enjoying a comfortable degree of pros- 
perity, even though they did not reach the 
full return upon their property which we 
think would be reasonable. Fortunately 
for their financial position, their capitaliza- 
tion in recent years has not kept pace with 
their investment, and the relation of their 
net income, after interest charges and all 
taxes, to their capital stock was never bet- 
ter in their history than it was in 1929.” 


sy recapture provision that the 
commission criticizes is a part of 
the celebrated “Section 15a” of the In- 
terstate Commerce Act, the purpose of 
which is to regulate general rate levels. 
And it is logically a part of such sec- 
tion, according to the commission. But 


however logical, these provisions are 
said to be open to serious practical dif- 
ficulty. The commission confesses that 
it does not know what to do with the 
funds impounded under these provisions 
after they are recaptured, and doubts 
whether the proposed amendments, 
contained in the bill by Senator Howell 
of Nebraska, would improve the situa- 
tion any. 

The valuation phase of the recapture 
clause received a pointed blow in the 
commission’s report. It said: 


“The valuation incident to recapture will 
alone provide a sufficiently fertile field, but 
further wide opportunities for litigation 
will be furnished by accounting regula- 
tions and administrative attempts to dis- 
allow in computing excess income, extrava- 
gant or wasteful expenditures. Upon our 
part the determination of all these highly 
controversial questions requires elaborate 
and expensive research into accounts and 
records, and the taking of evidence and the 
hearing of arguments in prolonged proceed- 
ings of a quasi judicial nature. After we 
have made our decision, and in the proba- 
ble event of appeal, similar ground must 
be covered again, to some considerable ex- 
tent at least, in the courts. 

“Not only is such procedure very ex- 
pensive to the government and to the car- 
riers, whose funds are derived from the 
public, but it also involves, we fear, other 
dangers to the public interest. To state 
the matter baldly and frankly, litigation 
over questions of valuation, accounting, 
and administration will arise in cases where 
the basic issue is whether or not, or to 
what extent, money shall be taken from 
the carriers by the government, and possi- 
bly, in some instances, under financially 
embarrassing conditions. The unconscious 
influence of the surrounding circumstances 
is not unlikely to be such that the result 
will be to establish, in the course of this 
litigation, certain principles relative to val- 
uation and the like whch will have an un- 
favorable reaction on many broader phases 
of public regulation.” 


ep commission then raised the 
question of whether the whole 
Section 15a ought not to be repealed 
if the recapture clause were eliminated 
because of the close relationship of all 
provisions in this section for a common 
purpose. It intimated that the repeal 
of the entire section would be no calam- 
ity. The report recommended strict 
and prompt regulation through Federal 
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legislation of interstate bus competition 
and urged the need of legislation to sub- 
ject freight forwarding companies to 
the commission’s regulation. On the 
latter point, the recent rapid growth of 
freight forwarding companies was cited 
as well as the fact that several had come 
under the domination of rail carriers. 
In this way regulation has been evaded 
by irregular rate abuses made possible 
by intercorporate connections. The re- 
port added: 


“There is no stability in the rates of the 
forwarding companies, and a shipper has 
no means of knowing definitely what rates 
his competitors, or even he himself, will 
have to pay these companies from day to 
day for the carriage of less-than-carload 
shipments. This situation has been intensi- 
fied by the fact that to the competition to 
the forwarding companies with each other 
there has now been added the competition 
of the railroad companies under whose 
domination they are rapidly coming, and by 
the further fact that the forwarding com- 
panies, due to this domination, in many 
instances are no longer dependent wholly 
upon their own financial resources.” 


FTER thus digesting the commis- 


sion’s report, it is particularly in- 
teresting to read what Hon. Thomas F. 
Woodlock, an able railroad economist, 
and until recently himself a member of 
the commission, has to say about the 


report. He agrees with the commission 
on one point—that the recapture pro- 
visions of the Interstate Commerce Act 
should be repealed. He disagrees em- 
phatically on the reason why it should 
be repealed, but he is willing and 
anxious to see it repealed even on wrong 
reasoning, provided it is repealed. 

The commission’s report hinted that 
one of the greatest dangers of the bit- 
ter and prottacted litigation caused by 
the mandates of the recapture clause 
would be the establishment, presumably 
by the courts, of “certain principles 
relative to valuation and the like which 
will have an unfavorable reaction on 
many broader phases of public regula- 
tion.” 

Apparently the commission is afraid 
that many more decisions like the O’Fal- 
lon Case will hamstring regulation gen- 
erally, not only by Federal but also by 


the state commissions, and not only as 
to railroads, but also as to gas, elec- 
tric, and other utilities. 

Here is what Mr. Woodlock says: 


“Boiling the matter down to the bones, 
the commission seemingly believes that the 
recapture provisions are logical—but ex- 
tremely inconvenient because if brought to 
court they will result in establishing rail- 
road ‘values’ for rate making higher than 
it likes to see. With all possible deference 
to the commission, it is suggested that the 
recapture provisions are not logical, on 
the contrary they are illogical, and that 
because they are illogical they should be 
repealed. And further, that it is hard to 
see how the establishment of carriers’ legal 
rights could have an ‘unfavorable reaction’ 
on any phase of public regulation, if that 
regulation be properly conceived and con- 
ducted with due respect to the rights of all 
parties.” 


"- commission’s opposition to the 
recapture provisions is primarily 
based upon expediency—the imprac- 
ticality of valuation and the fruitful 
source of expensive and interminable 
law suits. Mr. Woodlock’s opposition 
is based on broader grounds. He writes 
as follows, (the italics are his own) : 


“The law is plainly illogical and is in- 
consistent with itself. All that is neces- 
sary to do to demonstrate this is to com- 
pare paragraph 2 of Section 15a, which 
lays down the rate-making rule, with para- 
graph 5 of the same section, which lays 
down the recapture rule. Paragraph 2 in- 
structs the commission to make rates for 
regional groups of carriers which shall fur- 
nish an aggregate fair return on the aggre- 
gate value of carrier property in the group. 
Rates which do this and which properly 
reflect the fair share of the total burden 
to be borne by each class of service and 
by each commodity transported are rea- 
sonable rates and they are reasonable be- 
cause they do so. An aggregate return on 
total value of carrier property is the same 
thing as an average return on individual 
properties composing the group. But para- 
graph 5 contemplates no such thing. This 
paragraph contemplates the establishment 
of uniform rates on competitive traffic 
which will sustain adequately all the car- 
riers which are engaged in such traffic and 
which are indispensable to the communities 
to which they render the service of trans- 
portation, which rates will necessarily en- 
able some of such carriers to receive a net 
railway operating income substantially and 
unreasonably in excess of a fair return on 
the value of their property. Instead of the 
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average fair return contemplated by para- 
graph 2, paragraph 5 contemplates a mini- 
mum fair return for each carrier. 

“No principle of recapture is ‘logical’ 
under an average fair return; recapture 
would be ‘logical’ under a minimum fair 
return. But the law in paragraph 2 says 
that rates are to be made on the principle 
of an average return, and not, as paragraph 
5 assumes, on the principle of a minimum 
return. There is a complete shift of base 
between the two paragraphs, and neither is 
consistent with the other. Moreover, rates 
made on the principle of paragraph 5 would 
be ‘unreasonable’ in the aggregate and ‘re- 
captured’ funds would in such case morally 
belong to those who paid the unreasonable 
rates and not to the United States Govern- 
ment. There is neither logic nor equity 
in the law as it stands, and that is the real 
reason why it should be repealed.” 


uT while all these eminent doctors 
disagree so violently—the patient 
(as our radio friends, Amos ’n Andy, 


” 


would say), “is gettin’ no bettah fast. 
It may be the friends rather than the 
enemies of the railroads who will hold 
up sympathetic legislation by heated 
discussions over the best remedies. 
Yes—the railroad campaign, it ap- 
pears, has gained many staunch friends, 
but it has also incurred the new dan- 
ger of being smothered with kindness. 
—F. X. W. 
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WHAT READERS ASK 


Out of the mail bag of the editors have come these 
questions; because they touch upon subjects of broad 
interest to those in the public utilities field, they have 
been selected for publication—together with the an- 
What questions do you want to ask? 


swers. 


QUESTION 


Are utilities permitted to charge the 
expenses incidental to the conducting 
of a merchandising department 
against operating expenses? 


ANSWER 


The charging of merchandising expenses 
against operating expenses have occasionally 
been permitted (as in the treatement of mer- 
chandising revenues mentioned above) for 
the convenience of accounting, where amounts 
involved are inconsequential or where a de- 
tailed apportionment of the two kinds of ex- 
penses would be costly and erie he Re 
Southern Counties Gas Co. (Cal.) P.U.R. 
1921E, 374; Re Consumers Co. (Idaho) 
PUR. 1923A, 418; Re Idaho Power Co. 
(Or.) (anno.) P.UR. 1924D, 176. Of course, 
it is permitted even in such cases only where 
the revenue from merchandise sales has been 
also included in operating utility revenue, and 
not permitted where such revenue has not 
been so included. Re Kootenai Power Co. 
(Idaho) P.U.R.1923C, 159. 

The general rule, however, seems to be con- 
sistent with the general rule as to the treat- 
ment of merchandising revenue. In the fol- 
lowing cases merchandising expense has been 
excluded from utility operating expenses: 
Public Utilities Commission v. Common- 
wealth Edison Co. (Ill.) P.U.R.1918F, 109; 
Illinois Commerce Commission v. Peoples Gas 
Light & Coke Co. (Ill.) P.U.R.1922B, 694; 
Re Spring Valley Utilities Co. (Ill.) P.U.R. 
1920F, 139: Re Arlington Petition (Mass.) 
P.U.R.1916B, 363; Re Holland Gas Works 
(Mich.) P.U.R.1925D, 571; Re Plymouth 
Electric Light Co. (N. H.) P.U.R.1922B, 
467; Re Eastern Montana Light & P. Co. 
(N. D.) P.U.R.1920F, 928; Re Bismarck Gas 
Co. (N. D.) P.U.R.1920F, 1014; Georgia R. 
& Power Co. v. Georgia R. Commission (U. 
S. Dist. Ct.) P.U.R.1925A, 546, 589; Idaho 
Power Co. v. Thompson (U. S. Dist. Ct.) 
P.U.R.1927D, 388; Re Telluride Power Co. 
(Utah) P.U.R.1922B, 168, 185; Re West Vir- 


ginia Traction & Electric Co. (W. Va.) 
P.U.R.1919E, 95; Re Accounting for Mer- 
chandise (Wis.) P.U.R.1930E, 204 

A contrary ruling has been followed in 
these cases in which merchandising expense 
was held to be properly chargeable against 
operating expenses: Re Southern Counties 
Gas Co. (Cal.) P.U.R.1921E, 374; Wichita 
Gas Co. v. Public Service Commission (Kan. 
Sup. Ct.) P.U.R.1928D, 124; Hermann v. 
Newtown Gas Co. (N. Y.) P.U.R.1916D, 
825; Consolidated Gas Co. v. Newton (U. S. 
Dist. Ct.) P.U.R.1920F, 483. 


2 


QUESTION 
A gas company is forced to lower 
mains on account of municipal re- 
quirements. Can the company charge 
this cost to capital? 


ANSWER 


This point does not seem to have been 
passed upon formally in many cases. The 
Missouri commission, however, in Aluminum 
Goods Mfg. Co. v. Laclede Gas Light Co. 
(1926) P.U.R.1927B, 1, held that the cost of 
raising and lowering gas mains to conform 
to newly established street grades is a proper 
charge to the capital account. The commis- 
sion referred to its former decision in Re 
United R. Co. P.U.R.1923D, 759, where the 
extra cost of grading in a track zone made 
necessary to conform to newly established 
street grades was treated as a proper charge 
to capital account. Reference to the earlier 
decision, however, does not reveal a direct 
statement on this point. In Bremerton v. 
Bremerton Water & Power Co. (1915) 88 
Wash. 362, P.U.R.1916B, 120, which was a 
proceeding involving the purchase of utility 
property by a municipality, the cost of lower- 
ing water mains upon the change of the street 
grade was included as a part of the actual 
cost of the plant, notwithstanding a franchise 
stipulation requiring such changes to be made 
at the company’s expense. 
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The March of Events 





City Probes 5-Cent Fare 


N investigation has been started in San 

Francisco under the direction of M. M. 
O’Shaughnessy, city engineer, to determine 
whether the 5-cent street car fare on the 
Municipal Street Railway lines should be in- 
creased. A special committee of the super- 
visors is trying to determine whether the 
fares should be raised and whether universal 
transfers would be feasible. 


California 


O’Shaughnessy has been directed to 
wae an investigation to determine whether 
there has been a falling off in revenues in 
cities where street car fares have been raised 
and also how New York retains its 5-cent 
fare, says the San Francisco Call-Bulletin. 
Paul Oust, a city electrical engineer, has 
recommended against the universal transfer, 
saying it would mean an annual loss of $400,- 
000 in revenues. Most of this, he said, would 
be lost by the Municipal Railway. 


& 


Connecticut 


Commission Takes up Matter 
of Taxicab Rates 


HE public utilities commission has sent 

notices to city officials and taxicab oper- 
ators calling attention to an order that all 
taxicabs must be equipped with taximeters 
on and after March Ist, as part of the taxi- 
cab regulation program. The New London 
Globe says in this connection: 

“The commission stresses the desirability 
of uniform rates and suggests, based upon an 
analysis of rates in eastern cities, the adop- 
tion of the following meter rate for Hart- 
ford, New Haven, Bridgeport, and New Lon- 
don; 20 cents for the first one-third mile; 
10 cents for each additional one-third mile; 
waiting time, $1.50 an hour or 10 cents for 


each four minutes; extras, 10 cents for each 
additional passenger over two.” 


¥ 


Would Compel Proof to 
Support Rate Increase 


A= which would prohibit public utili- 
ties from increasing rates without first 
obtaining permission from the commission 
and placing the burden of affirmatively prov- 
ing that proposed increases are reasonable 
upon the utilities, has been introduced in the 
legislature, says the Stamford Advocate. 

At present the companies may increase 
rates, and consumers who object may peti- 
tion for a hearing and prove the rates un- 
reasonable. 


y 
Distriét of Columbia 


Street Railways Lose Patrons 


A= prepared for the public utilities 
commission by B. McK. Bachman, chief 
accountant, shows that Washington’s two 
street railway systems lost nearly 14,000,000 
revenue passengers in 1930 in comparison 
with figures for the previous year. These 
losses are said to be the greatest ever suf- 
fered by the companies in any one year. 

The losses were divided into two separate 
groups one showing the decline in the first 
seven months of the year, and the other in 
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the last five months when the companies op- 
erated on the increased fare authorized by 
the commission in July. The result of this 
pee says the Washington Star, was as 
follows: 

“The passenger loss of the Washington 
Railway & Electric Company for the first 
seven months under the former rate of fare 
closely approached 6,000,000. In the last five 
months of the year, the loss was in excess 
of 3,000,000. The Capital Traction dropped 
1,732,380 in the 7-month period, and 2,382,396 
in the months of August, September, Octo- 
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ber, and November. . 

“In actual cash, the ‘net income of the 
Washington Railway & Electric Company 
for the last five months of the year, with the 
higher rate of fare prevailing, was $7,044 
less than the corresponding period of 1929. 
Bachman figured that had the lower rate of 
fare prevailed in these five months, the re- 
duction in income would have amounted to 
$259,855. In other words, the increased fare 
aided this company to the extent of $252,811 
in the 5-month period. 

“Relatively, the situation is about the same 
with the Capital Traction. Its net income 
for August, September, October, and Novem- 
ber was $487 under that for the same months 
in 1929, and had not the rate of fare been 
increased, the income for these five months 
would have been $182,840 less than in 1929. 
In this case, the higher fare put $182,353 into 
the coffers of the Capital Traction in the 
four months. 

“Ever since 1919, the revenue passengers 
of the two companies have been on a steady 
decline. The losses, however, have been 


heaviest in recent years, with the exception 
of 1920.” 
wm 


House Approves Traffic Bill 


HE new traffic bill centralizing control 

of traffic in the District commissioners 
was approved by the House of Representa- 
tives on February 7th. This is the result of 
an exhaustive study of traffic conditions by 
a committee appointed by the commissioners. 
Controversies between the commissioners 
and the public utilities commission over sev- 
eral of its features, says the Washington 
Star, were finally adjusted after eight revi- 
sions. 

The bill abolishes the office of the director 
of traffic and provides for the titling of all 
vehicles before they are permitted to be op- 
erated in the District. A joint board would 
be created to consist of the commissioners 
and members of the public utilities commis- 
sion to pass upon any conflicting regulations 
regarding the operation of public carriers. 


¥ 
Indiana 


Room-Rate Plan Is Proposed 
for Electric Rates 


N response to an invitation by local au- 

thorities to make a survey of the local 
tate situation, representatives of the Inter- 
state Public Service Company at Lebanon 
have outlined a plan for the adoption of 
room rate schedules. 

Room rates, it is said, are now being used 
in approximately 250 towns and cities in 
the state. The present rate for current in 
Lebanon is 9 cents per kilowatt hour for the 


first thirty kilowatts, 6 cents per kilowatt 
for the next sixty kilowatts, and 4 cents per 
kilowatt for all over sixty. Under the room 
plan, the owner of a 5-room house would pay 
as follows, says the Lebanon Reporter: 
Nine cents per kilowatt for the first twenty 
kilowatts; 7 cents per kilowatt for the next 
twenty kilowatts, and 3 cents per kilowatt 
for all over forty kilowatts. 

Consumers, as a whole, would save about 
$1,200 under the new plan, it was shown. 
The mayor and councilmen at a conference 
with utility representatives agreed to study 
the plan and take some action. 


v 
Kentucky 


Neighboring City Protests Gas 
Rate Agreement 


A om of citizens of Mt. Sterling have 
requested city officials of Lexington 
not to accept a proposed 55-cent gas rate. 
Mt. Sterling for the past two and one-half 
years has been fighting for a 40-cent gas rate 
and they express the opinion that an agree- 
ment by Lexington to a 55-cent rate would 
injure their chances of a lower rate. 

The Lexington board of city commission- 
ers met on February 2nd to consider the 55- 


cent rate as a compromise to end gas rate 
litigation with the Central Kentucky Natural 
Gas Company, but action was deferred 
when protests against the compromise were 
brought to the attention of the commission- 
ers. Directors of the Lexington Board of 
Commerce urged that the gas rate case be 
left to the Federal courts for final decision. 

The present rate is 60 cents per thousand 
cubic feet, while the proposed 55-cent rate 
is in addition to a 50-cent monthly service 
charge. The railroad commission had fixed 
a 45-cent rate but this is being contested in 
the courts. 
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Missouri 


Extension of Local Rate Control 
Is Embodied in Bill 


A BILL proposing to give all Missouri cities 
of more than 75,000 population control 
of public utility rates by authorizing them to 
fix rates in franchises or contracts with util- 
ities and prohibiting the public service com- 
mission from exercising jurisdiction over 
such rates, was to be introduced in the legis- 
lature. The St. Louis Post-Dispatch de- 
scribes the bill: 

“Under provisions of the bill, such cities 
are authorized to grant franchises, or enter 
into contracts with utilities, which shall be 
binding upon the city and the utility, and all 
matters relating to the rates prescribed ‘shall 
be under the sole and exclusive jurisdiction 
of such city.’ 

“As drafted, the bill contains no provision 
as to the manner of entering into the fran- 
chise or contract, or the period of years it 
shall be in force, or for elections to approve 
the action of city authorities in making the 
grant, and provides no machinery for any 
revision of rates fixed in the franchise or 
contract, that might become necessary 
through changed conditions of operation. 

“The Missouri supreme court, in numerous 
decisions, has held that the fixing of rates 
of a public utility for public service is an 
exercise of the police power of the state, 


which, under the Constitution, cannot be 
abridged by the legislature, or by the terms 
of a franchise between a municipality and a 
public utility.” 


- 


Passenger Fares Are Cut to 
Meet Bus Competition 


T= St. Louis-San Francisco Railroad 
system has been allowed to put into ef- 
fect coach fares for passengers at the rate 
of 2 cents a mile by reason of the failure 
of the Interstate Commerce Commission to 
act on protests instituted against the action. 

This rate reduction was one of the first 
important steps taken by the major carrier 
to counter particularly motor bus competi- 
tion. No formal complaint to arrest the 
Frisco reduction was presented to the com- 
mission when its new tariffs were filed, al- 
though the Missouri Pacific, the St. Louis 
Southwestern, and the Missouri-Kansas- 
Texas objected. The commission, under the 
law, may suspend the new rate schedules 
proposed by a railroad for investigation, 
provided it does so before the date on which 
the schedules shall become effective. The 
commission’s failure to announce such a sus- 
pension order automatically puts the 2-cent 
rates into operation. 


@ 
Nebraska 


Bill to Abolish Commission 
Fails in House 


HE Nebraska house of representatives 

has indefinitely postponed, by a close 
vote, a bill submitting a constitutional amend- 
ment that would have abolished the state 
railway commission. Nothing was proposed 
in the measure in the way of a substitute. 
Supporters of the bill sharply criticised the 
commission because of alleged failure to rep- 
resent the interest of the public and charged 
that its members had favored the utilities. 
A similar bill is pending in the senate, but, 
according to reports, it is slated to meet the 
same fate. 

The author of the house bill was a Seward 
doctor who was recently ordered by the com- 
mission, with other subscribers, to pay an 
increase of $1.25 a month in his business 
service rate, when the company substituted 
automatic for common battery. Ninety per 
cent of the patrons of the Seward exchange 


had consented to the rate increase being 
made when the higher grade service was 
available. 

Governor Bryan is held responsible for the 
support given the bill. In his budget message 
he cut down the biennial appropriations for 
the commission from $142,000 to $92,000, 
saying that the commission might as well be 
abolished as it existed largely as a training 
school for men for the utilities. As a mat- 
ter of fact only four of the fifteen men 
who have been commissioners since the body 
was created are now employed by utilities, 
and none of them occupies a position that 
brings him before the board in the execution 
of his duties. Of these one was refused 
a promotion open to him on the Interstate 
Commerce Commission because of opposi- 
tion by Nebraska Senators, two were defeat- 
ed for reélection, and the other withdrew 
from the primary race because political 
enemies had secured the filing of a man of 
the same name, thus insuring his defeat in 
a field of candidates. 
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New Hampshire 


Lower and Simpler Rate Sched- 
ules Are Recommended 


AMUEL H. Mildram, consulting engineer, 
S in a report to the public service commis- 
sion, asserts that electric utilities are charg- 
ing higher rates than they should and that 
the form of rate schedules is complicated, 
and tends to confuse and discourage patrons. 

The burden of the nonpaying customer is 

discussed in the report, and Mr. Mildram 
expresses the opinion that each customer 
must pay his way. He is of the opinion, 
however, that room rates and area-basis 
rates are not desirable. He suggests as a 
basic principle that each and every customer 
shall contribute in his monthly bill at least 
the actual out-of-pocket cost to the company 
of supplying him the service. If this is done, 
the energy itself can be furnished at very 
much lower commodity rates than now pre- 
vail. On this point, he says: 
“And again such a type of rate will allow 
all the different forms of domestic use to be 
supplied through one meter instead of two 
or three, as is frequently the case under ex- 
isting schedules, where there are different 
rates for lighting, heating, cooking, and re- 
frigeration, and for small power purposes. 
The company, itself, will make substantial 
savings by having only one meter and service 
investment and one account to maintain and 
bill instead of the two or three, as at present 
for serving one location. 

“In this connection I desire to submit for 
your consideration the type of rates for do- 
mestic customers which, if put into effect, 


and given a fair trial, will, in my opinion, 
prove most satisfactory to the customers and 
the company. 

“This rate is of the following type: 
Monthly service charge, 50 cents; first thirty 
kilowatt hours used per month, 7 cents per 
kilowatt hour; next thirty kilowatt hours per 
month, 5 cents per kilowatt hour; all over 
—_ kilowatt hours, 3 cents per kilowatt 

our. 

“The minimum monthly charge would be 
the service charge of 50 cents. 

“Tf a rate structure similar to the above 
were actually in effect in the territories of 
the larger New Hampshire utilities, it would 
probably result in substantially lowering the 
maximum commodity rates now in effect 
without any very substantial shrinkage in the 
total operating revenues now being received. 

“Under this proposed schedule the very 
small user would only have to pay the 50 
cents monthly service charge as against the 
present 75 cents or $1 minimum use charge 
now in effect in most of the existing sched- 
ules, and I am certain that the increased use 
of current from satisfied customers would 
make up any possible shrinkage in revenues 
before the first year of its operation had ex- 
pired.” 

The report also recommends the adoption 
of a standard and simple policy for extension 
of lines into rural areas which would elimi- 
nate contributions by customers to line in- 
vestments and substitute an excess line 
charge equal to cost of carrying line invest- 
ment, plus regular energy charge. A simple 
rate schedule for seasonal customers or sum- 
mer residents is likewise suggested. 


New York 


Commission Investigates Rail- 
road Commutation Fares 


HE New York Central Railroad on Janu- 

ary 28th began introducing evidence be- 
fore the public service and transit commis- 
sions to support its proposed 40 per cent in- 
crease in commutation fares in the New York 
city area. Hearings were held through Jan- 
uary 30th when an adjournment was taken to 
February 6th to allow time for the prepara- 
tion of additional materials. 

The company attempted to show that the 
total value of land and physical property in 
the commutation territory was more than 
$165,000,000 as of 1928. The Grand Central 
Terminal valuation was included in the 


amount at $84,335,726. Chairman Milo R. 
Maltbie questioned the propriety of including 
leased property as a basis of rate making, and 
warned that the company counsel should be 
prepared to prove that rented property is a 
proper basis for return. 

An increase of 84 per cent in commutation 
fares rather than the 40 per cent asked, ac- 
cording to the railroad company, would be 
necessary to yield on the property allocated 
to commutation service the return of 52 per 
cent allowed by the Interstate Commerce 
Commission under the Transportation Act. 
The basis for the 84 per cent estimate was a 
valuation according to 1914 price levels which 
were used in the Interstate Commerce Com- 
mission’s valuation of 1917. 

The point was made by I. M. Taylor, gen- 
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eral passenger agent of the railroad, that 
there had been only a 10 per cent raise in 
fares since 1910. Quoting from the New 
York Times: 

“The only witness was I. M. Taylor, gen- 
eral passenger agent of the railroad, who de- 
scribed a ‘scientific’ revision of commutation 
fares that were effective July 1, 1910. Prior 
to that date, he said, fares were not the same 
for similar distances on the three branches, 
Hudson, Harlem, and Putnam divisions. Un- 
der the revised fares, he said, the rates de- 
creased as the distance from the Grand Cen- 
tral Terminal increased and were made uni- 
form for similar distances.” 


¥ 


Street Car Fare of 10 Cents 
Prevails 


A 10-cent fare seems to be the ruling rate 
in New York state. According to the 
Yonkers Statesman: 

“The contention of the Yonkers Railroad 
Company that its proposed increase in fare 
from 5 to 8 cents is justified by comparison 
with rates prevailing in other cities is sus- 
tained by a report received today from the 
public service commission, setting forth the 
fare tariffs in other major cities of New 
York state. This report, taken from the files 
of the commission at Albany, shows that, 
with the exception of New Rochelle, Mount 
Vernon, and New York city, the rate of trol- 
ley fare in every major New York state city, 


e 


out side of Yonkers, is 10 cents. In most of 
these cities bus fare is also 10 cents.” 


> 


Transit Unity Plan Is Backed 
by New York Officials 


AYor Walker, Aldermanic President Mc- 

Kee, Controller Berry, and Chairman 
Delaney of the board of transportation, ac- 
cording to the Brooklyn Citizen, will attend 
the public hearing scheduled at Albany on 
March 5th on the 1931 edition of the Unter- 
myer transit unification bill and advocate its 
passage in the state legislature. This is in 
accordance with a resolution introduced in 
the board of estimate and adopted unani- 
mously. 

While the city officials are desirous of ob- 
taining speedy passage of the measure, the 
resolution, it has been explained, does not 
definitely pledge the city to the $489,804,000 
transit unity plan evolved by Samuel Unter- 
myer, special counsel to the state transit com- 
mission, and submitted to that body recently. 
It only approves the enabling legislation nec- 
essary for realization of the plan, the mayor 
has declared. The resolution authorizes the 
committee, headed by Mayor Walker, to pro- 
pose or consent to amendments in the pend- 
ing bill consistent with the chief aim of gain- 
ing stringent legislation for a feasible unifi- 
cation plan at the current nickel fare or at 
the lowest rate of fare possible for the trac- 
tion system. 


Ohio 


Bill Would Permit Commission 
to Investigate Producers 


MEASURE has been introduced in the leg- 

islature which would authorize the pub- 
lic utilities commission to investigate produc- 
ing and piping utilities supplying distributors. 
Supporters of this bill declare that the only 
fair way to establish a domestic rate for a 
city is to evaluate the cost of production and 
piping as well as distribution. The purpose 
of the bill is to overcome the contention of 
the utilities that the commission cannot go 
behind the gate rates. 


. 
Gas Report Spurs Move 
for Lower Rates 


A REPORT filed on January 27th with the 


utilities committee of the Cleveland 
council by Harry R. Allensworth, rate engi- 
neer, declares that gas rates have been exces- 


sive in Cleveland for many years. The East 
Ohio Gas Company, it is said, has made 15 
per cent on its investment since 1910, and can 
earn a fair return on its property by any 
method of valuation at the present or lower 
rates. 

According to this report the maximum rate 
base is $22,975,083. The company had 
claimed a minimum rate value of $43,180,601. 
The report also attacks the price at which 
the Hope Gas Company sells gas to the East 
Ohio Gas Company, which is a related com- 


pany. 

R. W. Gallagher, president of the East 
Ohio Gas Company, filed a report with the 
committee dissenting from most of the find- 
ings. He charged that deductions from main- 
tenance reserve were made contrary to the 
ruling of the Ohio Supreme Court. An allow- 
ance of 7 per cent for engineering and other 
overheads, he declared, was far too low and 
not in accordance with Mr. Allensworth’s 
own estimates in other cases. He pointed 
out that the company earned only 4.4 per cent 
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on what he claims as the rate base in the 
service of Cleveland. 

Based on the Allensworth report, accord- 
ing to the newspapers, the city may demand 
an average rate of 433 cents a thousand cubic 


e 


feet; 11.6 less than the present rate. It has 
been pointed out that the Allensworth report 
was not an appraisal, but merely a critical re- 
port based on a free examination of the books 
of the utility and the Hope Gas Company. 


Oklahoma 


Temporary Gas Rate Cut Is 
Made Pending Inquiry 


HE corporation commission has ordered 

the Oklahoma Gas Corporation to reduce 
rates temporarily to 47 cents for the months 
of February, March, and April. A hearing 
is to be held in the meantime to ascertain 
whether the rates shall be changed again. 

E. C. Deal, president of the public utility, 
is quoted as saying that the company would 
abide by the temporary rate, although if the 
rate reduction were made permanent it would 
seriously affect the service the company 
would be able to give later because it would 
not afford sufficient revenue to prevent de- 
terioration of properties or extension of the 
system. He said: 

“An excessively low rate is just as unfair 
to the public as to the company. Impair- 


ment of credit and disastrously reduced earn- 
ings inevitably will result in a gradual break- 
ing down of service. The order of the com- 
mission, if put into force, would be detrimen- 
tal to the communities served by this com- 
pany. 

The complaint has been made by represen- 
tatives of the company that the reduction was 
ordered without giving the company an op- 
portunity to introduce evidence; but Paul 
Walker, chairman of the commission, stated 
that the commission intended to grant a full 
hearing to be fair to the utility, but that it 
did not propose to lose benefits of a just re- 
duction to the consumer during the peak of 
the winter. If the commission found, after 
a lengthy survey, that the rate is unfair that 
would be taken into consideration in the pro- 
mulgation of a new rate. At the same time, 
it has been intimated that upon further hear- 
ing a greater reduction may be ordered. 


7 


Tennessee 


Court and Legislative Action 
on Rates Is Sought 


HE Citizens League of Chattanooga, 
which has been seeking lower rates from 
the Southern Bell Telephone Company, has 
appealed to the county circuit court to review 


a commission order dismissing complaints 
against the rates, and has also announced 
that it would promote a legislative investi- 
gation of the state commission. 

A spokesman for the league said that filing 
of the suit in circuit court was an attack on 
the constitutionality of the act creating the 
commission. 


v 
Washington 


Opposition Develops to Tax on 
City Plant Revenues 


pe sage is resisting the legislative plan to 
place a 5 per cent tax on the gross reve- 
nue of a municipally owned utility, says the 
Spokane Chronicle. A representative of the 
city council, attending a hearing on the bill, 
said that $35,000 would be taken from the city 
water division annually, if the proposed 5 per 


cent tax bill went through. That would mean 
an increase in rates to the consumers or a 
sharp curtailment of maintenance and expan- 
sion. 

Municipal officials have expressed the view 
that the bill was furthered by private power 
interests, who were aiming at municipal pow- 
er plants. Operators of municipal plants 
prefer to be tax free and to let the privately 
owned public utilities bear the burden of tax- 
ation. 
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West Virginia 


Bills Deal with Elective Com- 
mission, Rates, and Taxes 


ye introduced in the legislature provid- 
ed that the public service commission 
should accept the assessed valuation fixed by 
the board of public works as the valuation 
upon which to base rates. The purpose of the 
bill is to require utilities to pay taxes on the 
same valuations upon which they earn a re- 
turn. An amendment to the bill, to avoid 
constitutional objection, would restore the 
procedure and require the board of public 
works to accept for tax-paying purposes the 
valuation fixed by the public service commis- 


e 


sion in its proceedings for rate making. 

One of the points of opposition to the bill 
advanced at a hearing was that it is unfair 
to assess utilities at their actual value when 
other property is assessed below its value. 

Another bill before the legislature provides 
for the election of the public service commis- 
sion members and declares the policy of the 
law to be the protection of the public from 
exorbitant rates. It also extends the author- 
ity of the commission to holding companies, 
provides for a revaluation of all utility prop- 
erty in the state by the commission, and pro- 
hibits any utility from applying for a rate 
increase within five years of the time of any 
rate fixing. 


Wisconsin 


Nonresident Is Appointed 
to Commission 


PECIAL interest attaches to recent ap- 

pointments to the railroad commission 
by Governor La Follette, because of the fact 
that David Lilienthal, one of the appointees, 
is not and never has been a resident of Wis- 
consin. Theodore Kronshage and A. R. Mc- 
Donald were the other appointees. All have 
been confirmed by the senate. 

Mr. Lilienthal as an attorney in Chicago 
assisted in the recent litigation against the 
Illinois Bell Telephone Company, which 
reached the Supreme Court of the United 
States. He is also the directing editor of 
Public Utilities and Carriers Service. 


A 


Governor’s Utility Program 
Is Attacked 


HE La Follette-Loomis public utility 

program has been subjected to a four- 
fold barrage in senate and assembly hear- 
ings, says the Milwaukee Journal. This 
program includes bills and constitutional 
amendments to empower the state to go into 
the utility business, to establish power dis- 
tricts, to authorize municipal plants to finance 
their undertakings outside the 5 per cent 
bond limit, and to permit municipal competi- 
tion with private plants. 

Representatives of the electric utilities, rep- 
resentatives of local telephone companies, in- 
vestors, and progressives who say they can- 
not follow Governor La Follette in what they 
consider a program of state socialism, offered 
their opposition. T. H. Sanderson, speaking 


for the seven hundred locally owned and op- 
erated telephone companies, said: 

“This bill, if enacted, might ruin telephone 
service in the state. It would be a powerful 
lever in the hands of every community to 
force telephone rates below the actual cost 
at which companies can give service. 

“A few agitators or dissatisfied customers 
could do the trick. They would say to the 
companies, ‘Here is how much we will pay 
and no more. If you don’t put rates down 
to this figure, we'll start our own telephone 
exchange. If the agitation was strong 
enough, the companies would be powerless. 
Such a possibility, written into law, would 
make it impossible for local companies to fi- 
nance their operations. No one would invest 
in them.” 

Ralph E. Moody, executive assistant of the 
Electric Company of Milwaukee declared 
that Wisconsin does not have to gamble with 
public ownership to get low rates. He said 
that it could get them quickly by giving the 
utilities the same tax advantage that Ontario 
gives to its publicly owned companies. Wis- 
consin utilities pay 11 per cent of their gross 
income as taxes while in Ontario the whole 
system pays only about $400,000 in taxes, 
mostly on some real estate, he said. He add- 
ed that if Wisconsin also would pay half the 
cost of transmission lines into the country, 
as Ontario does, the rural rates, already low- 
er than those of Ontario, would be still fur- 
ther reduced. 

Mayor Hoan of Milwaukee delivered a 
blast against the public utilities ‘ ‘monopoly.” 
He denounced the commission and pictured 
the public utilities’ field of the state as being 
controlled by Wall Street. The mayor went 
oo to lobby for the public ownership 

ills. 
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The Trend in General 


HE fortnight between February 

Ist and February 11th brought 
forth an important decision by the New 
York Public Service Commission in 
which the commissioners were divided 
on the question of emphasizing repro- 
duction cost in valuation. This was on 
the application of the Black River Tele- 
phone Company for increased rates. 
An increase was granted which will 
boost exchange revenues about 3 per 
cent, as a result of the vote of Com- 
missioners Van Namee, Lunn, and 
Brewster. It is calculated to yield to 
the company a return of approximately 
74 per cent instead of the percentage 
return estimated by the majority of 
the commission. 

A dissenting opinion was filed by 
Commissioner Maltbie which was con- 
curred in by Commissioner Burritt. 
This holds that the prevailing opinion 
unduly emphasized reproduction cost 
and that the $900,000 rate base which 
was fixed is excessive. According to 
the minority’s calculation the new rates 
will yield 8.8 per cent return. 

A very important ruling was handed 
down by a Federal statutory court, sit- 
ting in Oregon, setting aside an order 
of the Interstate Commerce Commis- 
sion requiring certain railroads operat- 
ing in and about Oregon to build con- 
necting lines to give better service to 
the people of that state. Notwith- 
standing the fact that this extension 
was said to be reasonably required in 
the interest of the Oregon public and 
would not require the outlay of funds 
to the extent of impairing the ability 
of the carriers who serve the public 
generally, the court held that the com- 
mission is authorized by statute to re- 
quire the construction of only such ex- 
tensions of service as would be reason- 
ably necessary to reach communities 


and industries in “territory in which 
the railroad has proposed to serve, or 
according to the undertaking which it 
has expressly or impliedly assumed.” 
The commission’s order would have re- 
quired the railroads to build approxi- 
mately 185 miles of new line at a cost 
of between nine and eleven million dol- 
lars. 

It was during this fortnight that oth- 
er important decisions, mentioned be- 
low, were handed down by a United 
States Circuit Court of Appeals in New 
York, and by the supreme court of 
Georgia. 

In Washington, D. C., we find that 
District Attorney Rover has agreed to 
let his name be used in a proceeding in 
quo warranto to oust the chairman 
of the Federal Power Commission, 
George Otis Smith, pursuant to in- 
structions given to him by the Senate, 
upon its recent rejection of Mr. Smith’s 
nomination after a reconsideration of 
its vote previously confirming him. Mr. 
Smith, however, continues to occupy 
his position on the strength of an opin- 
ion of Attorney General Mitchell to 
the effect that his appointment has once 
been properly confirmed, and that the 
recent action of the Senate in recon- 
sidering its vote exceeded its constitu- 
tional powers. 

During this period, also, there was 
made public a preliminary report on the 
rail merger situation prepared by Ern- 
est C. Green, special counsel for the 
Senate committee on interstate com- 
merce. This report concludes that in- 
vestigation into the history of railroad 
consolidations during the past ten years 
fails to disclose the necessity for a 
“comprehensive program of consolida- 
tions,” as contemplated under a provi- 
sion of the Federal Transportation Act 
of 1920. 
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The Service Charge Is Not a Property Right 
of a Consumer 


Se: years ago, utility circles were 
surprised by a decision of a Fed- 
eral district court, sitting in western 
New York, to the effect that a custom- 
er or a prospective customer of a gas 
utility has a property right to receive 
service under rates so fixed as not to 
make him pay more than his share of 
operating costs, as compared with other 
customers. This right, the court held, 
is protected by the usual constitutional 
guarantees, and a gas company, al- 
though operating under authority of an 
order of the state commission, may not 
deprive an individual of this right or 
impair it by refusing to put into effect 
an equitable rate including a service 
charge. 

The background of this decision was 
even more interesting. The gas com- 
pany in question, operating in the city 
of Niagara Falls, had applied to the 
New York commission for authority to 


put into effect a three-part rate for gas 


service. The commission admitted the 
scientific accuracy and strict equity of 
this form of rate, but felt that its ef- 
fectiveness would be outweighed by 
practical objections, including, princi- 
pally, the inability of the mass of 
patrons to understand the complica- 
tions of the rate and the popular dis- 
satisfaction that would be likely to fol- 
low from its adoption. The company 
went back to its flat rates and did not 
note an appeal from the commission’s 
decision. 

Later on, the suit in Federal district 
court, mentioned above, developed. 
The gas company was sued by a manu- 
facturing concern, which claimed to be 
a prospective customer “whose prop- 
erty right to service at an equitable and 
nondiscriminatory rate was being con- 
fiscated” by the unjust flat rate system 
of the gas company. The New York 
commission and the city of Niagara 
Falls were named as_ codefendants. 
The suit asked that the confiscation 
complained of should be enjoined by a 
decree ordering the company to extend 


service to the plaintiff at a three-part 
rate. 

It became apparent, however, that the 
suit was really a collateral attack by the 
gas company itself on the order of the 
commission. This was a suit to secure 
an order from the Federal court com- 
pelling the company to do what it want- 
ed to do all along. In its answer as a 
defendant, it admitted substantially all 
the allegations of the plaintiff and 
pointed out the commission order as the 
only thing that stopped it from extend- 
ing the “relief” requested. Circuit 
Judge Manton, in reviewing the district 
court’s record, said: 

“The proofs adduced in behalf of the 
plaintiff were apparently supplied by 
the gas company. The gas company 
has not filed a counterclaim or cross 
bill.” 

Nevertheless, the suit was successful 
in the district court. The plaintiff’s 
complaint was sustained on the testi- 
mony of many national experts. 

Now the Federal circuit court of ap- 
peals has reversed this decree. The 
court’s opinion written by Judge Man- 
ton holds that a customer or prospec- 
tive customer does not have any prop- 
erty right to receive service. He points 
out that in the absence of a regulatory 
statute, a utility does not even have to 
extend service at all and that its present 
obligation to do so depends entirely on 
the Public Service Commission Law of 
New York state. The customer’s right 
to service, therefore, is a statutory 
right, and the remedies under such right 
are accordingly controlled by the pro- 
cedure described in that statute which 
specifically and exclusively delegated 
jurisdiction over such matters to the 
public service commission. 

The unfortunate aspect of this liti- 
gation is that this decision from a high 
Federal court will be perverted, distort- 
ed, and otherwise cited as authority for 
the proposition that the courts are op- 
posed to scientific rate revisions. There 
is no question but that a general flat 
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rate structure today is inequitable, un- 
scientific, and discriminatory for gas 
service in large communities. Judge 
William L. Ransom told the National 
Electric Light Association at its Atlan- 
tic City convention in 1929, shortly aft- 
er the decision of the district court, that 
the “property right theory” was not en- 
titled either to sympathy or confidence. 


Today, his position has been vindicated. 
It is indeed unfortunate that the hard- 
earned modern concepts of scientific 
and equitable rate making receive, in a 
sense, a setback because of unsound 
theory of complaint and procedure. U. 
S. Light & Heat Corp. v. Niagara Falls 
Gas & Elec. Light Co. et al. (U.S. C. 
C.. mm 


A Decree Restraining Commission Proceedings 
Is Reversed 


RISP county, in Georgia, already fa- 
.. mous as the only county to own 
and operate, as a county, a commercial 
electric plant, has won a round in its 
fight to reduce rates in the city of Cor- 
dele without contemplated opposition 
from the Georgia Power Company. 
Last spring, the county started a rate 
war by announcing a 10 per cent cut 
below the rate level of the competitive 
private company. The company 
responded with a 35 per cent cut. 

At this stage of the game the Georgia 
commission appeared and wanted to 
know why, if the power company could 
afford to cut rates 35 per cent in Crisp 
county, it could not afford to make sim- 
ilar reductions throughout the state. 
Conceiving that the company’s action 
might be discriminatory as against pa- 
trons outside of Crisp county, the com- 
mission thereupon ordered the company 
to appear and show cause why the for- 
mer should not order a statewide 35 
per cent reduction to be put into effect. 

At this point, the company asked a 
lower state court to enjoin the commis- 
sion from further action on its an- 


nounced program. The company point- 
ed out that since the commission itself 
had no jurisdiction to make the county 
behave and stay on even rate terms with 
its private competitor, the latter ought 
to be allowed to fight it out with the 
county without interference from the 
commission, and, furthermore, that the 
commission was prejudiced. The low- 
er court was impressed with the argu- 
ment and allowed the injunction. 

Now comes the ruling from the su- 
preme court of Georgia setting aside 
the lower court’s decree. The higher 
court’s decision is not exactly on the 
merits of the case. It merely holds that 
the commission should not be restrained 
at this particular stage of its proceed- 
ings. The court said that it would not 
“undertake in advance to enjoin one 
from considering whether he will per- 
form a certain act.” Should the com- 
mission actually order the threatened 
statewide cut, said the court, the ques- 
tion of its right to do so under the laws 
and Constitution may then properly be 
raised. Georgia Power Co. v. Railroad 
Commission. (Ga. Sup. Ct.) 


Utilities Must Ask for Their Own Certificates 


Deerfield, and to require that utility to 
render electric service in that commun- 
nity has been dismissed for lack of ju- 


PETITION of the village of Deer- 
field asking the Michigan com- 
mission to grant a certificate of conven- 
ience and necessity to the Detroit Edi- 
son Company to extend its lines and 
service to the village and inhabitants of 


risdiction. There existed in Deerfield, 
at the time the petition was filed, an- 
other electric service rendered by the 


315 








PUBLIC UTILITIES FORTNIGHTLY 


Deerfield Electric Company, operating 
under franchise granted by the village, 
although the latter had also granted a 
franchise to the Detroit Edison Com- 
pany, the validity of which was disput- 
ed by the Deerfield Company on 
grounds that the village election did not 
comply with certain statutory provi- 
sions. The commission refused to con- 
sider this second franchise as null and 
void. It said that the determination of 
the validity of the second franchise un- 
der such conditions was a task for the 
courts. The commission found, how- 
ever, that the Detroit Edison Company 
had refused to exercise its franchise, 
and that its transmission lines did not 
extend through the village of Deerfield. 


Because of this fact, the commission 
ruled that it had no jurisdiction to com- 
pel the extension of the Detroit Edison 
service under a statute authorizing the 
commission to order the rendition of 
service “to any city, village, or township 
through which a transmission line may 
pass.” Likewise, another statutory pro- 
vision forbidding a public utility to en- 
gage in business “until such public util- 
ity shall first obtain from the commis- 
sion a certificate,” was held to preclude 
the commission from entertaining juris- 
diction of a petition for a certificate of 
convenience and necessity which was not 
filed by the public utility company itself. 
Re Village of Deerfield. (Mich.) D- 
2445, 


& 
A Highway Serves Two Masters 


 ARealr oae avenue is a very wide and 
newly improved street with little 
parkways along the middle of it. It di- 
vides the city of Buffalo from the vil- 
lage of Kenmore. When the Buffalo 
common council refused the Interna- 
tional Bus Corporation the right to op- 
erate busses eastward on the Buffalo 
side of Kenmore avenue, the Kenmore 
council established two-way traffic on 
its own side of the avenue and author- 
ized the busses to run there. The com- 
pany subsequently applied to the New 
York commission for a certificate of 
convenience and necessity to exercise 
this authority. Whereupon, the legal 
question arose—is Kenmore avenue a 
single highway for public use, or is it 


two highways, one in the village of 
Kenmore, and one in the city of Buffa- 
lo? The commission issued the certif- 
icate sought but refused to pass defi- 
nitely upon the legal point. It said that 
it was concerned only with the question 
of whether or not public convenience 
and necessity required the proposed 
route, and that with this fact estab- 
lished and in view of the further fact 
that the village of Kenmore had taken 
necessary steps to provide for public 
safety, the petition ought to be granted. 
The commission’s opinion, however, in- 
timated that a determination of the le- 
gal question ought to be sought in the 
court. Re International Bus Corp. (N. 
Y.) Case No. 6424. 


7 


A Wholesale Gas Company Is Required to Sell Supply 
to a Retailing Company 


PON complaint of the Cherokee 
U Public Service Company, a dis- 
tributing natural gas utility, against the 
refusal of the Southwestern Natural 
Gas Company, a wholesale natural gas 
pipe line carrier, to render service to the 
former, the Oklahoma commission com- 
pelled the wholesale company to extend 


service to the distributing utility at the 
same rates and under the same terms as 
the wholesale company had already con- 
tracted to sell to another distributing 
utility operating in the same territory. 
Cherokee Public Service Co. v. South- 
western Natural Gas Co. (Okla.) Cause 
No. 10415, Order No. 5416. 
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The Missouri Commission Will Not Decide 
Constitutional Questions 


N granting the application of two 

partners operating as motor freight, 
carriers for permits to engage in inter- 
state operations, the Missouri commis- 
sion held that it was its duty under a 
statute which had not been declared in- 
valid to grant permits for such inter- 
state operations, and accept the carrier’s 
liability insurance policies without re- 
quiring any fee to be deposited for the 
upkeep of the roads and highways, and 
regardless of any intrastate service in 
which the applicant for such permits 


may engage. The commission suggested 
the question of constitutionality of the, 
statute which places interstate truck 
operations under the jurisdiction of the 
commission and failed to place intra- 
state truck operators under the same 
regulation, but said that it was not with- 
in its province to pass upon the consti- 
tutionality of any law which defined its 
powers and duties. It held that it was 
required to administer such a law so 
long as it remained in force. Re Amos 
(Mo.) Case No. 7331. 


Water Utility Not Required to Share Cost of Highway Bridge 


HE Pennsylvania commission has 

decided that a water utility, which 
is the owner of certain land over which 
an approach to a proposed bridge in a 
grade crossing elimination will be con- 
structed, is not a party “concerned” 
within the meaning of the provision of 
the public service commission law 
which requires the commission to allo- 
cate the cost of grade crossing elimina- 
tion among “public service companies 
and municipal corporations concerned.” 


The water utility’s only interest in the 
entire proceeding, according to the com- 
mission, was that of an owner of prop- 
erty, and it was held that aside from 
the usual public notice, such as is given 
to other owners of property involved in 
such proceedings, there is no cause 
why the utility should be made a party 
in interest. Pennsylvania Department 
of Highways v. Erie Railroad Co. 
et al. (Pa.) Complaint Docket No. 
8476. 


Service to a Wayside Customer Is No Territorial Violation 


iy dismissing the complaint of one tel- 
ephone company against another al- 
leging the violation of a territorial 
agreement, the Wisconsin commission 
ruled that the rendition of service to a 
certain customer by one of the compa- 
nies was not an encroachment upon the 


territory of the other where the lines of 
both of the companies extended directly 
past the house of the subscriber, and 
where the subscriber himself has signi- 
fied his preference regarding the serv- 
ice. Re Winnebago County Telephone 
Co. (Wis.) T-1137. 


The Commission Has No Control over Customer-Owned 
Telephone Service 


iy passing upon the adequacy of serv- 
ice of the Bethel Telephone Com- 
pany, the Missouri commission declined 
to exercise any jurisdiction over a spur 
line one and three quarters miles in 


length connected with the telephones of 
five subscribers under a special arrange- 

ment with the telephone company. Re 

aa Telephone Co. (Mo.) Case No. 
364. 
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Other Important Rulings 


exchange just outside of Versailles has 
been reversed by a circuit court of ap- 


HE supreme court of Maine has 

held that the commission of that 
state, in the exercise of its statutory 
powers to control the security issues of 
public utilities, may properly refuse to 
permit an electric power company, 
which has issued bonds at a discount 
and had issued temporary notes for the 
amount of the discount, to issue stock 
for the payment of such notes, since 
bond discount is deferred interest pay- 
able out of earnings and not capital, and 
neither the bond discount nor the notes 
given to cover the discount could prop- 
erly be capitalized, inasmuch as the ef- 
fect would be the capitalization of fu- 
ture earnings. Re Central Maine Pow- 
er Co. (Me. Sup. Jud. Ct.). 


* 


Although its articles of incorporation 
provided that “legal and equitable own- 
ers of real estate only shall be eligible 
to own or acquire stock,” the Elmcreek 
Ditch Company sold some of its stock 
to citizens of Elmcreek, who did not 
own land by the canal, but who sub- 
scribed merely for the purpose of pro- 
moting the project. The Nebraska 
commission, in recently authorizing the 
sale of additional securities in the 
amount of $20,000, said that such sales 
of stock to parties not landowners were 
violations of the company’s articles. 
The commission provided that such 
stock should be reacquired by the com- 
pany and paid for from the sale of the 
additional securities authorized. Re 
Elmcreek Ditch Co. (Neb.) Application 
No. 8668. 

¥ 


A decree of a Federal district court 
dismissing a suit of an Indiana tele- 
phone company to restrain the enforce- 
ment of an order of the Indiana com- 
mission, permitting 55 residents of 
Versailles, Indiana, to construct tele- 
phone lines from their offices to the 
Farmers Mutual Telephone Company’s 


peals. The Farmers’ telephone lines 
had been disconnected from the city 
company’s exchanges upon an increase 
in the switching rate, and then had built 
their own exchange just outside of Ver- 
sailles. The appellate court held that 
the commission could not, under a stat- 
ute requiring it to make a finding of 
public convenience and necessity before 
permitting a second utility to enter a 
competitive area, authorize the direct 
connections to the Farmers’ lines, in 
view of the city company’s duty to 
make physical connection with other 
companies, and the power of the com- 
mission to order that connection be 
made if public convenience and neces- 
sity required it. Batesville Telephone 
Co. v. Indiana Public Service Commis- 
sion. (U.S.C. C. A.) No. 4384. 


a 


The Illinois commission, in refusing 
to order a public utility to restore serv- 
ice to a consumer whose electric meter 
had been removed by the company up- 
on an alleged theft or attempted theft 
of current, has declined to pass upon 
the question of whether the company’s 
accusations, under such circumstances, 
were true. The commission said that 
utility companies had no right to dis- 
continue service arbitrarily and with- 
out cause and should it take such action 
the commission would order the service 
restored. Where, however, the com- 
pany’s action is based upon a charge of 
service theft made by the company in 
good faith upon probable cause, but de- 
nied by the consumer, the commission 
will not attempt to decide as to the cus- 
tomer’s innocence or guilt. This ruling 
is contrary to that adopted by the Mis- 
souri commission in a number of simi- 
lar cases in which the latter board de- 
termined the justification of the com- 
pany’s allegations. Mathison v. Public 
Service Co. (Ill.). 


Note.—The cases above referred to will be published in full or abstracted 
in Public Utilities Reports. 
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SEABOARD AIR LINE RY. CO. v. WELLS 


FLORIDA SUPREME COURT, DIVISION A 
Seaboard Air Line Railway Company et al. 


A. S. Wells et al. 
Re Union Bus Line 


(— Fla. —, 130 So. 587.) 


Highways and streets — Power of the state — Use of highways for profit. 
1. The right of a citizen to travel over the public highway and to trans- 
port his property in the ordinary course of life and business differs rad- 
ically from the use of the public highway to conduct a private business 
for profit. The latter is not an inherent right. It is a privilege which 
can be granted or withheld by the state, or, when granted, can be subjected 
to regulation and control by the state, p. 437. 


Motor carriers — Necessity for regulation of motor carriers. 
2. The operation of motor vehicular carriers for profit on the public high- 
ways is a special use of them which tends to impede ordinary traffic and 
requires additional construction, maintenance, and repairs of the high- 
ways at public expense; thus furnishing additional reason for their regu- 
lation and control, p. 437. 


Motor carriers — Commission jurisdiction — Statutes. 
3. The enactment of Chap. 13700, Acts 1929, evidenced the intention of 
the legislature that there should be a regulating body vested with juris- 
diction to regulate motor vehicle transportation for hire in the interest of 
the public, such body having the right to grant certificates to such auto 
transportation companies as are reliable and financially responsible, to 
impose reasonable terms and conditions as to methods of operation, to 
protect the highways from needless and unnecessary use, to prevent use- 
less and ruinous competition, and to only grant certificates for the opera- 
tion of those motor bus and truck lines whose operation is shown to be 
requisite to public convenience and necessity, and thus to secure adequate 
sustained service for the public at the least possible ultimate cost, p. 438. 


Appeal and review — When Commission order will be vacated. 
4. When in certiorari proceedings it is duly made to appear that the Rail- 
road Commissioners have made an order that is materially injurious to 
legal rights or privileges, without giving appropriate consideration to pub- 
lic needs affecting such rights and privileges, which needs the law con- 
templates shall be considered in making the order complained of, thereby 
misapplying the law in making the order, or otherwise departing from the 
essential requirements of the law, such order may be adjudged to be in- 
valid, p. 440. 

Monopoly and competition — Duty of the Commission — Bus and rail carriers. 
5. Under § 2, and subsection 6 of § 3, of Chap. 13700, Acts 1929, the 
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Railroad Commission, in considering and determining an application by an 
auto transportation company for a certificate of public convenience and 
necessity, should take into consideration, among other elements mentioned 
in the statute, the effect the granting of such a certificate may have upon 
“other transportation facilities within the territory sought to be served 
by such applicant,” as well as the effect “upon transportation as a whole 
within such territory,” which terms are broad enough to include railroad 
transportation facilities within such territory, p. 440. 


Certificates — Evidence of necessity — Existing service. 

6. The Railroad Commission would be compelled to give consideration 
to “other transportation facilities,” and “transportation as a whole” with- 
in the territory sought to be served by the applicant, including railroad 
transportation facilities, in order to give full force and effect to § 2 of 
the statute (Acts 1929, Chap. 13700) that “no auto transportation com- 
pany shall operate any motor vehicle for the transportation of persons or 
property for compensation on any public highway in this state without first 
having obtained from the Railroad Commission a certificate that the pres- 
ent or future public convenience and necessity require or will require 
such operation.” This public convenience and necessity are by the statute 
made the polestar which should guide the Commission in its administra- 
tive action thereunder, p. 440. 


Statutes — Mandatory force of word “may. 
7. Where a statute says that a thing “may” be done by a public official, 
or official body, which is for the public benefit, it is generally to be con- 
strued to mean that it must be done, p. 441. 


a”? 


Certificates — Evidence of necessity — Public interest. 
8. Whether the public convenience and necessity require the establish- 
ment of a new or additional transportation facility over a given route is 
not determined merely by the number of individuals who may ask for it 
or the cheapness of the fare. It is the convenience and necessity of the 
public as distinguished from that of some individuals which must be the 
determining factor, p. 441. 


Certificates — Definition of “necessity.” 
9. The word “necessity” as used in the statute does not mean an absolute 
and indispensable necessity, but rather that the proposed service is rea- 
sonably necessary to meet the public need, p. 444. 


Monopoly and competition — Evidence of necessity — Existing rail service. 
10. The evidence at the hearing upon which the order of the Commission 
in this case was based showed, among other things, that the proposed bus 
line night passenger service practically duplicated the night passenger serv- 
ice rendered by the petitioning railroads over a parallel route, the sched- 
ules authorized by the order complained of being substantially the same 
as the train schedules between the points involved; that the existing rail- 
way service was amply sufficient to care for all traffic offered, and that 
the railway carriers were able and willing to expand such service to pro- 
vide for any increased demand; that, in addition to this, the night service 
furnished by the railroads afforded certain services to the public which 
would not be furnished by the proposed bus line service, such as sleeping 
accommodations and meals and toilet facilities on the trains; and that 
the service rendered by the railway petitioners on their night schedules 
covering the route and touching the points involved was adequate to meet 
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SEABOARD AIR LINE RY. CO. v. WELLS 


the public necessity and convenience. There was, therefore, no just 
foundation in the evidence for holding that the public convenience and 
necessity required an authorization to the bus line to practically duplicate, 
with fewer conveniences, the existing night service already afforded by 
the petitioning railways, p. 445. 


Monopoly and competition — Duty of the Commission — Carriers. 


11. When, as here, it appears from the evidence adduced on a hearing 
before the Railroad Commissioners, upon an application by an auto trans- 
portation company for a certificate under the statute, that the Railroad 
Commissioners did not give due consideration to the existing railway 
service paralleling the same route and between the same termini and serv- 
ing the same points on practically the same schedules as designated in 
the application, and that the order as made was not warranted by the 
showing made in the record under the law applicable thereto, the order 





granting such an application must be quashed, p. 446. 
(October 28, 1930.] 


Headnotes by the Court. 


+ ERTIORARI by a railroad company to review an order of the 

state Railroad Commission granting a certificate of con- 

venience and necessity to a bus carrier; motion to quash writ of 
certiorari denied and Commission’s order set aside. 


The order of the Railroad Commis- 
sioners, which is here sought to be 
reviewed by certiorari, granted to the 
Union Bus Company a certificate of 
public convenience and necessity au- 
thorizing additional motor bus service 
on a night schedule between Jackson- 
ville and Marianna to connect with 
through bus service already being 
furnished by Teche Transfer Com- 
pany from Marianna to Pensacola 
and thence to Mobile and New Or- 
leans, and to constitute through serv- 
ice between Jacksonville and New 
Orleans, It appears from the allega- 
tions of the petition and the transcript 
of the evidence submitted as an exhibit 
thereto that this motor bus service was 
over a route exactly paralleling the 
lines of the Seaboard Air Line Rail- 
way Company from Jacksonville to 
River Junction and the Louisville & 
Nashville Railroad Company from 


River Junction to Pensacola and west 
to New Orleans, and serving the same 
stations between Jacksonville and 
Pensacola; that the bus service be- 
tween Jacksonville and Pensacola is 
over state road No. 1, which parallels 
the line of railroad of the Seaboard 
from Jacksonville to River Junction 
and of the Louisville & Nashville 
from River Junction to Pensacola, the 
said lines of railroad together and said 
state road touching and serving the 
same cities and communities between 
those points ; that the rates and sched- 
ules for the transportation of persons 
between said points and places had 
been duly filed with, and approved by, 
the Railroad Commissioners. 

It further appears from the petition 
for the writ that the particular action 
of the Commission which is sought 
to be reviewed was based upon an ad- 
ditional application made by the Union 
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Bus Line for authority to operate 
night service between Jacksonville 
and Marianna, leaving Jacksonville at 
8:45 p. M., arriving at Tallahassee 
at 2:45 a. m., Marianna at 4:45 a. 
M., and connecting at the latter place 
with the bus for Pensacola arriving 
at 9:45 a. M., and, returning, leaving 
Marianna at 10 Pp. M., arriving in Tal- 
lahassee at 1:30 a. M., and Jackson- 
ville at 7:45 a. M.; that the Railroad 
Commission had given notice to each 
of the petitioners that on November 
6, 1929, they would hear the applica- 
tion of said Union Bus Company for 
certificate of convenience and neces- 
sity to operate said service pursuant 
to the provision of Chap. 13700, Acts 
of 1929; that said application was not 
made by the appellant, nor was it 
treated by the Railroad Commission 
as a matter of right, but was made, 
treated, heard, and decided as an ini- 
tiatory service not authorized as a 
matter of right, but to be based solely 
upon public convenience and neces- 
sity; that petitioner appeared at said 
hearing, and at the close thereof ob- 
jected to said application on the 
grounds that the applicant had failed 
to show, as prescribed in the last para- 
graph of subsection 6 of § 3 of the 
act aforesaid, that the carriers serv- 
ing the territory in question had failed 
to provide service and facilities to the 
satisfaction of the Commissioners; 
and that, on the contrary, the evidence 
showed that the carriers serving the 
territory sought to be served by the 
applicant had been furnishing and pro- 
viding all necessary service and facil- 
ities to meet the reasonable require- 
ments of the public. 

The petition further alleged that 
petitioners contended at such hearing 


and represent to this court that the 
granting of the certificate for the said 
night service sought to be authorized 
would seriously result in a depletion 
of the revenue of petitioners now 
serving the territory in question, and 
would result in substantial injury to 
each of the petitioners severally; that 
petitioners attached a certified copy of 
the testimony taken at said hearing as 
an exhibit thereto ; that, notwithstand- 
ing the objections of the petitioners 
and the evidence submitted in their 
behalf, the Railroad Commission had, 
on December 19, 1929, entered an 
order granting to the applicant a cer- 
tificate of convenience and necessity 
to operate said night service over said 
route, a copy of which order was at- 
tached as Exhibit No. 4 to the pe- 
tition. The petition alleges that the 
order of the Commission was illegal 
upon various grounds alleged, and 
prayed the issuance of the writ of 
certiorari. 

The writ was issued by this court, 
and the Railroad Commissioners and 
the Union Bus line moved the court 
to quash the writ upon the following 
grounds: 

I. It appears upon the face of the 
petition that the Railroad Commis- 
sioners of the state of Florida had ju- 
risdiction of the matters complained 
of in said petition and were exercising 
lawful authority conferred upon them 
by Chap. 13700, Laws of Florida 
1929, when they issued a certificate of 
convenience and necessity to the said 
Union Bus Line. 

II. The Railroad Commission, in 
carrying out its duties and powers un- 
der Chap. 13700, Laws of Florida 
1929, performs a legislative, discre- 
tionary, or administrative function 
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rather than a judicial power or func- 
tion, and certiorari does not lie to re- 
view its actions. 

III. Chapter 13700, Acts of 1929 
Laws of Florida, is an act providing 
for the supervision of “Auto Trans- 
portation Companies,” and providing 
for the supervision and regulation 
thereof by the Railroad Commission 
of the state of Florida; rail carriers 
are not mentioned in either the title or 
body of said act, and no rights are 
conferred upon rail carriers by the 
provisions of said act. 

IV. The orders of the Railroad 
Commissioners are deemed and held to 
be within their jurisdiction and power 
and to be reasonable and just, unless 
the contrary plainly appears on the 
face thereof or be made to appear by 
clear and satisfactory evidence, and it 
does not appear upon the face of the 
petition that the Railroad Commis- 
sioners acted illegally in awarding said 
certificate. 

V. Under the terms of Chap. 13700, 
Laws of Florida 1929, the Railroad 
Commissioners of the state of Florida 
are not required to take into consider- 
ation the effect the granting of a cer- 
tificate to an auto transportation com- 
pany would have upon transportation 
by rail carriers, and the Louisville & 
Nashville Railroad Company and Sea- 
board Air Line Railway Company are 
improper parties in this proceeding, 
and are not entitled to a writ of cer- 
tiorari. 

VI. The order of the Railroad 
Commission in this cause granting a 
certificate of convenience and neces- 
sity to the said Union Bus Line was 
made after taking the sworn evidence 
of all persons offered in said cause, 
and the petitioners seek to have this 


court substitute its judgment for the 
judgment of the Railroad Commission 
of the state of Florida upon the same 
facts of record. 

VII. It appears on the face of the 
petition that the points and places be- 
tween Tallahassee and Marianna, 
sought to be served by the applicant, 
were not receiving service from any 
other auto transportation company, 
and no other auto transportation com- 
pany was qualified or authorized to 
perform any service between these 
points. 

VIII. The petition shows on its 
face that this court has no jurisdiction 
in the cause set up therein. 


APPEARANCES: Carter & Yonge, of 
Pensacola, and W. J. Oven, of Talla- 
hassee, for petitioners; Milam, Mcll- 
vaine & Milam, of Jacksonville, and 
T. T. Turnbull, of Tallahassee, for re- 
spondents. 

Brown, J. (after making the above 
statement). 

[1, 2] Prior to the enactment of 
Chap. 13700, Acts of 1929, any per- 
son or persons who saw fit could oper- 
ate indiscriminately, at will, and with- 
out any regulation whatever, so far as 
statute law was concerned, automo- 
biles, busses, and trucks for hire over 
the highways of this state. Railroad 
common carriers, who owned, con- 
structed, and maintained their own 
roadbeds and rights of way and paid 
taxes thereon, had long been under 
strict regulation and control. The nu- 
merous motor vehicle common car- 
riers, which used the roadbeds and 
pavements constructed and maintained 
by the public, were free from regula- 
tion or control. The right of a citizen 
to travel upon the highway and to 
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transport his property in the ordinary 
course of life and business differs rad- 
ically from the use of the public high- 
way to conduct a private business for 
profit. There can be no doubt that the 
latter is not an inherent right. It is 
rather in the nature of a privilege or 
permission which can be granted or 
withheld by the state, or, when permit- 
ted, can be subjected to regulation and 
control by the state. The operation of 
such motor vehicle carriers for profit 
on the public highways is a special use 
of them which tends to obstruct and 
impede ordinary traffic and requires 
additional construction, maintenance, 
and repairs of the highways at the ex- 
pense of the public. This condition of 
affairs furnishes additional reasons 
for their regulation and control. 42 
C. J. 675; Pond on Public Utilities 
(3d Ed.) § 806; Cahoon v. Smith 
(1930) (Fla.) 128 So. 632; State ex 
rel. McAuley v. York (1925) 90 Fila. 
625, 106 So. 418. The power of the 
state to exercise such regulation and 
control in the interest of the general 
public cannot be successfully contro- 
verted. 42C. J. 641. 

[3] The legislature of 1929 evi- 
dently concluded that the conditions 
which had arisen in this state under 
the old laissez faire policy, or lack of 
policy, toward such use of the public 
highways, demanded a remedy, and 
the remedy which was adopted was the 
quite comprehensive statute above re- 
ferred to. The general policy under- 
lying this statute appears to be largely 
based upon the following considera- 
tions: that there should be a central 
regulating body having jurisdiction to 
regulate such transportation in the 
public interest and in accordance with 
the provisions of the statute, such 
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body having the right, except as to 
lines already being operated on April 
19, 1929, to grant certificates to such 
motor transportation companies as are 
reliable and financially responsible, to 
impose taxes and reasonable terms and 
conditions upon such companies as to 
their methods of operation, to protect 
the highways from needless and un- 
necessary use, to prevent ruinous com- 
petition, and to only grant certificates 
for the operation of those motor bus 
and truck lines whose operation is 
requisite to the public convenience and 
necessity. And the statute quite ap- 
propriately prescribed that such regu- 
latory body should be the same Com- 
mission which had for many years 
been intrusted with such a large meas- 
ure of regulation and control over the 
railroad common carriers of this state. 
The fact that the statute so provided 
is not without significance in constru- 
ing the meaning and scope of the stat- 
ute. 

Mr. Pond, in his work on Public 
Utilities (3d Ed.) § 775, says: 

“The prime object and real purpose 
of Commission control is to secure 
adequate sustained service for the pub- 
lic at the least possible cost, and to 
protect and conserve investments al- 
ready made for this purpose. Experi- 
ence has demonstrated beyond any 
question that competition among natu- 
ral monopolies is wasteful economical- 
ly and results finally in insufficient and 
unsatisfactory service and extravagant 
rates. Neither the number of the in- 
dividuals demanding other service nor 
the question of fares constitute the 
entire question, but rather what the 
proper agency should be to furnish the 
best service to the public generally and 
continuously at the least cost. Any- 
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thing which tends to cripple seriously 
or destroy an established system of 
transportation that is necessary to a 
community is not a convenience and 
necessity for the public and its intro- 
duction would be a handicap rather 
than a help ultimately in such a field.” 

The principle thus stated by Mr. 
Pond was substantially followed by 
this court in the case cited below of 
Florida Motor Lines v. Railroad 
Comrs. (1930) (Fla.) 129 So. 876, 
886, wherein the court, speaking 
through Mr. Justice Whitfield, said: 

“In this case it appears from the 
evidence adduced and from the pro- 
ceedings had that, in making the order 
here challenged, the Railroad Com- 
missioners did not give due considera- 
tion to the statutory privileges claimed 
by the petitioner who was rendering a 
similar service by busses on the same 
route, and has adequate busses allocat- 
ed to the route to amply serve the pub- 
lic convenience and necessity, or to the 
rights of the public to exclude all un- 
necessary vehicles, particularly those 
that are large and heavy, from operat- 
ing for hire over the public highways 
that should be made and kept safe and 
suitable for general public use and free 
from undue risks and hazards to the 
public and from needless wearing use 
for hire of the roads that are main- 
tained by the public.” 

Those portions of the motion to 
quash the writ upon the ground that 
the order of the Railroad Commission- 
ers granting the certificate of public 
convenience and necessity cannot be 
reviewed on writ of certiorari issuing 
from this court, are not well founded. 
This proposition has been recently 
considered very carefully by this 
court, and determined adversely to the 


contention of the respondents. Flori- 
da Motor Lines v. Railroad Comrs. °* 
supra. The scope of review on 
common-law writ of certiorari, which 
is narrower than review on ap- 
peal or writ of error, has been out- 
lined by this court in several cases, 
among them the case just cited, and 
First National Bank v. Gibbs (1919) 
78 Fla. 118, 82 So. 618; American R. 
Express Co. v. Weatherford (1924) 
86 Fla. 626, 98 So. 820; Atlantic 
Coast Line R. Co. v. Florida Fine 
Fruit Co. (1927) 93 Fla. 161, 112 So. 
66, 113 So. 384; and Brinson v. Thar- 
in (1930) (Fla.) 127 So. 313. In 
this connection it should be noted that, 
under the statute here under consider- 
ation, a statutory presumption in fa- 
vor of the validity of the rules, regu- 
lations, and decisions of the Commis- 
sion is created by § 8, “unless the con- 
trary plainly appears on the face 
thereof or can be made to appear by 
clear and satisfactory evidence,” being 
almost identical with the language 
used in the older statute establishing 
the Railroad Commissioners, subsec- 
tion 13 of § 6703, Comp. Gen. Laws 
1927, the effect of which has been ful- 
ly construed by this court, as shown by 
the numerous citations under this sec- 
tion. And § 9 of the present act pro- 
vides that, in proceedings by or 
against the Commission in relation to 
its procedure, regulations, orders, etc., 
“all provisions of law now existing, or 
which may from time to time be pre- 
scribed for observance in like cases 
arising under the law for the regula- 
tion of railroads, railroad companies, 
and common carriers, shall govern and 
control.” 

We come now to a consideration of 
those grounds of the motion to quash 
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the writ of certiorari wherein the re- 
spondent Railroad Commissioners as- 
sert that under the terms of Chap. 
13700 they are not required to take in- 
to consideration the effect that the 
granting of a certificate to an auto 
transportation company would have 
upon transportation by rail carriers, 
that rail carriers are not mentioned in 
either the title or body of said act, and 
no rights are conferred upon them by 
its provision, and that, therefore, the 
petitioning railroad carriers in this 
case are improper parties thereto, and 
that the writ should accordingly be 
quashed. 

This raises a vital question. This 
construction of the statute by the Rail- 
road Commissioners was evidently 
followed by them in their considera- 
tion of the evidence in this case and 
their decision thereon. If such con- 
struction is correct, this writ of cer- 
tiorari should be quashed. If it is er- 
roneous, it supports the conclusion, 
based upon the record, that the Rail- 
road Commission did not give due 
consideration in this case to the evi- 
dence adduced by the petitioning rail- 
way carriers going to show that they 
were already furnishing adequate 
transportation night service between 
the points and in the territory covered 
by the supplemental application of the 
Union Bus Company which was 
granted to such bus company by the 
order of the Commission. 

[4] As was said by this court in 
the recent Florida Motor Lines Case: 

“Tf it is duly made to appear in ap- 
propriate judicial proceedings that the 
Railroad Commissioners have made 
an order that is materially injurious to 
legal rights or privileges, without giv- 
ing appropriate consideration to mat- 


ters affecting such rights and privi- 
leges, which matters the law contem- 
plates shall be considered in making 
the order complained of, thereby mis- 
applying the law in making the order, 
such order may be adjudged to be in- 
valid. See Interstate Commerce Com- 
mission v. Union P. R. Co. (1912) 
222 U. S. 541, 56 L. ed. 308, 32 Sup. 
Ct. Rep. 108. See also St. Louis & 
O’Fallon R. Co. v. United States, 279 
U. S. 461, 493, 73 L. ed. 798, P.U.R. 
1929C, 161, 49 Sup. Ct. Rep. 384.” 
(At p. 885 of 129 So.) 

[5,6] It is true that railroad com- 
panies and railroad common carriers 
are not expressly mentioned by name 
save in § 9 of the statute, above re- 
ferred to, but they are plainly taken in- 
to consideration by subsection 6 of § 
3 of said Chap. 13700. This part of 
the statute provides that no certificate 
of public convenience and necessity 
shall be issued without a hearing on 
the application therefor, of which 
hearing notice shall be given to the ap- 
plicant and “to all transportation com- 
panies serving any part of the route 
between the fixed termini,’ etc. The 
term “auto transportation company” 
as used in the act had already been de- 
fined in § 1 thereof as meaning “every 
corporation or person, their lessees, 
trustees, or receivers, owning, con- 
trolling, operating, or managing any 
motor-propelled vehicle not usually 
operated on or over rails, used in the 
business of transporting persons or 
property for compensation or as a 
common carrier over any public high- 
way in this state between fixed termini 
or over a regular route,” etc. Thus 
the language, “all transportation com- 
panies,” is much broader than the 
definition of auto transportation com- 
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panies, and is certainly broad enough 
to cover both railroad transportation 
companies as well as auto transporta- 
tion companies. 

Furthermore, in another paragraph 
of subsection 6 of § 3, it is provided 
that, in granting an application for 
certificate, the Commission may take 
into consideration certain elements 
named, adding thereto this language, 
“as well as the effect that the granting 
of such certificate may have upon 
other transportation facilities within 
the territory sought to be served by 
such applicant, and also the effect up- 
on transportation as a whole within 
said territory,” etc. 

But it is inevitable that the Rail- 
road Commission would be compelled 
to give consideration to “other trans- 
portation facilities’ and “transporta- 
tion facilities as a whole” within the 
territory sought to be served by the 
applicant, including railway transpor- 
tation, in order to give full force and 
effect to the fundamental provision of 
the act, in § 2 thereof, that: “No 
auto transportation company shall op- 
erate any motor vehicle for the trans- 
portation of persons or property for 
compensation on any public highway 
in this state without first having ob- 
tained from the Railroad Commission 
a certificate that the present or future 
public convenience and necessity re- 
quires or will require such operation.” 
This public convenience and necessity 
is the polestar, which primarily must 
guide the Commission in its adminis- 
tration of the statute. 

[7] The section of the statute above 
referred to uses the word “may” in 
designating the matters to be taken 
into consideration by the Commission 
upon an application; but this court 


has held that, where a statute says a 
thing “may” be done by a public 
official which is for the public benefit, 
it is to be construed that it must be 
done. Mitchell v. Duncan (1857) 7 
Fla. 13; Jones v. State (1880) 17 
Fla. 411; Weston v. Jones (1899) 41 
Fla. 188, 25 So. 888. See also Gra- 
ham v. Tuscumbia (1906) 146 Ala. 
449, 42 So. 400; Brokaw v. Comrs. 
of Highways (1889) 130 IIl. 482, 22 
N. E. 596, 6 L.R.A. 161. 

That the law is drawn upon the 
theory of preventing destructive com- 
petition and unnecessary use of the 
highways is further shown by the pro- 
vision in subsection 6 of § 3 that, in 
the case of an application by an auto 
transportation company to operate in 
the territory already served by a cer- 
tificate holder, the certificate may be 
granted only where the existing cer- 
tificate holder fails to provide service 
and facilities satisfactory to the Com- 
mission. 

[8] It may throw some light on the 
question we are discussing to here set 
forth § 776 of Pond on Public Util- 
ities, which quotes at some length 
from an Illinois Case: 

“These fundamental principles and 
the reasons on which they are based 
is perhaps best stated in the recent 
case of West Suburban Transp. Co. v. 
Chicago & W. T. R. Co. 309 Ill. 87, 
P.U.R.1923E, 150, 154, 140 N. E. 56, 
as follows: ‘If the transportation 
facilities furnished by appellee are so 
inadequate as to subject the public to 
inconvenience, and the operation of 
appellant’s bus lines would eliminate 
that inconvenience, the order of the 
Commission was authorized. It is not 
the policy of the Public Utilities Act 
to promote competition between com- 
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mon carriers as a means of providing 
service to the public. The policy 
established by that act is that, through 
regulation of an established carrier 
occupying a given field and protecting 
it from competition it may be able to 
serve the public more efficiently and 
at a more reasonable rate than would 
be the case if other competing lines 
were authorized to serve the public in 
the same territory. Methods for the 
transportation of persons are estab- 
lished and operated by private capital 
as an investment, but as they are pub- 
lic utilities the state has the right to 
regulate them and their charges, so 
long as such regulation is reasonable. 
The policy of the Public Utilities Act 
is that existing utilities shall receive 
a fair measure of protection against 
ruinous competition. Where 
one company can serve the public con- 
veniently and efficiently, it has been 
found from experience that to author- 
ize a competing company to serve the 
same territory ultimately results in re- 
quiring the public to pay more for 
transportation, in order that both com- 
panies may receive a fair return on 
the money invested and the cost of 
operation. Whether the pub- 
lic convenience and necessity require 
the establishment of a new transpor- 
tation facility is not determined by the 
number of individuals who may ask 
for it. The public must be concerned, 
as distinguished from any number of 
individuals. State P. U. C. ex rel. Chi- 
cago Board of Trade v. Toledo, St. 
L. & W. R. Co. 286 Ill. 582, P.U.R. 
1919C, 620, 122 N. E. 158. Some 
individuals—perhaps a considerable 
number—would be convenienced by 
the operation of the bus lines; but it 
is clear from the record that to the 
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great body of the public it would be 
neither a convenience nor necessity. 
It was not within the authority of the 
Commission to authorize the operation 
of the bus lines for the convenience of 
a small part of the public already 
served by other utilities at no very 
great inconvenience. . . . The 
Commission had authority to regulate 
the rate charged by the appellee, and 
if its fares were excessive to reduce 
them. Fares are not the only thing 
to be considered in a case of this kind. 
The public is interested and vitally 
concerned in adequate transportation 
facilities at reasonable rates, and the 
state is interested in assisting to get 
them ; but the state cannot, as we have 
said, require a carrier to furnish serv- 
ice at a rate which will not pay a fair 
return on the investment and cost of 
operation. The effect of au- 
thorizing the operation of the bus 
lines at a lower fare to serve the same 
territory would be to decrease appel- 
lee’s revenues, and, if the rate it is 
now charging is a reasonable one, to 
require it to operate at a loss or in- 
crease its rate. This would be against 
the public interest, because appellant’s 
lines cannot accommodate more than 
a comparatively small portion of the 
public in the matter of transporta- 
tion.” 

And in the leading case of Choate 
v. Illinois Commerce Commission 
(1923) 309 Ill. 248, 255, 141 N. E. 
12, 15, the following appears: 

“The railroads in this country have 
kept pace with the industrial develop- 
ment and the population increase, and 
the prosperity of the nation has been 
due to a large extent to the steady ex- 
pansion of the transportation system. 
The savings of hundreds of thousands 
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of investors have been massed to build 
our great network of railroads, and 
these transportation systems are en- 
titled to protection from irresponsible 
competition. If shoestring transpor- 
tation companies, with no money in- 
vested in right of way and no reserve 
capital to provide adequate service, or 
to protect the public from damage, are 
permitted to drop in here and there 
and take the cream of the transporta- 
tion business from the permanent 
transportation systems, disastrous re- 
sults are inevitable. If the permanent 
highways built at the expense of the 
people are destroyed, these irrespon- 
sible bus lines, that profess to serve 
the public convenience and to supply 
public necessity, will leave the public 
to walk or to provide other transpor- 
tation facilities. Orders of the public 
authorities to furnish adequate trans- 
portation facilities would be unavail- 
ing, because the bus lines would be 
wholly incapable of complying with 
the order. If the existing 
transportation company does not com- 
ply with the Commission’s order, then 
a situation may arise where the pub- 
lic convenience and necessity will re- 
quire the establishment of another 
system. The theory of the Public 
Utilities Act is to provide the public 
with efficient service at a reasonable 
rate by compelling an established car- 
rier occupying a given field to provide 
adequate service and at the same time 
to protect the existing utility from 
ruinous competition. West Suburban 
Transp. Co. v. Chicago & W. T. R. 
Co. 309 Ill. 87, P.U.R.1923E, 150, 
140 N. E. 56. By this method the 
public is protected from paying the 
cost of the operation of competing sys- 
tems and a return upon a double in- 
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vestment of capital. No doubt the 
proposed bus line would accommodate 
a few individuals in the Fox river val- 
ley, but the convenience and necessity 
which the law requires to support the 
Commission’s order are the conven- 
ience and necessity of the public as 
distinguished from that of an individ- 
ual or any number of individuals.” 

Again in 42 C. J. 687, it is said: 

“Where the proposed service for 
which a certificate is requested is to be 
rendered in a territory which is al- 
ready served by another carrier, the 
Commission must consider whether 
public convenience and necessity re- 
quire further common carrier trans- 
portation service in that territory, and 
to this end must consider the adequacy 
of the service which is already ren- 
dered by the existing carrier even 
though the service proposed to be ren- 
dered by the applicant is different than 
that rendered by the existing carrier, 
with which it would come into direct 
competition. It must consider wheth- 
er the public it is proposed to serve 
has or has not adequate common car- 
rier transportation service, and wheth- 
er the additional service proposed to 
be rendered will result in more ade- 
quate or less adequate service, since to 
warrant the licensing of additional 
public utilities for transportation pur- 
poses it must appear that the present 
serving facilities are inadequate and 
inconvenient to the traveling public, 
and that the proposed facilities will 
eliminate such inadequacy and incon- 
venience.” 

In the case of Re Gray (N. Y. 
1915) P.U.R.1916A, 33, 42, 45, 
among other things, it was said: 

“It was not the intention of the 
legislature to forbid all competition 
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between utility companies. That is 
made perfectly clear by the wording 
of the law. And certainly it was not 
intended, either, to place the Public 
Service Commissions in the position 
of apparently preventing the people of 
any locality from enjoying, to the 
fullest extent consistent with the gen- 
eral good, all new improvements and 
conveniences as fast as these might 
appear. We are unable to ac- 
cept the view that, merely because it 
is now possible for these people by 
walking a certain distance to use the 
trolley, they should forever be de- 
barred from the benefits of more im- 
mediate and convenient transporta- 
tion. We have a feeling, too, that the 
widely differing points of view which 
people have upon the question whether 
traveling in a motor bus is as pleasant 
as traveling in a trolley, or vice versa, 
is a relevant consideration for us to 
give at least a little weight to in deter- 
mining a matter of this kind. The 
two methods of transportation seem 
to appeal, loosely, to different publics. 

Still, in the case of routes Nos. 
3 and 5, we have somewhat reluctant- 
ly reached the conclusion that we 
should be violating the spirit and in- 
tent of the Public Service Commis- 
sions Law if we issued the certificate 
of convenience and necessity that is 
asked for. These routes parallel the 
trolley, upon the same streets, prac- 
tically through their entire length. 

And to permit it would be to 
compel the existing street railroad 
company to meet competition of a kind 
which would pretty certainly cripple 
it, and which might (other factors 
contributing) inflict irreparable in- 
jury upon it. Broadly speak- 
ing, what must guide the Commission 


in all such cases is an enlightened view 
of what will best, in the long run, 
serve the public at large.” 

See, also, in this connection, Chi- 
cago R. Co. v. Commerce Commission 
ex rel. Chicago Motor Coach Co. 
(1929) 336 Ill. 51, P.U.R.1930A, 
385, 167 N. E. 840, 67 A.L.R. 938; 
Chicago, R. I. & P. R. Co. v. State 
(1926) 123 Okla. 190, 252 Pac. 849; 
Abbott v. Public Utilities Commis- 
sion, 48 R. I. 196, P.U.R.1927C, 436, 
136 Atl. 490; Illinois Commerce Com- 
mission v. Wabash R. Co. (1929) 335 
Ill. 484, 167 N. E. 64; Burgess v. 
Brockton (1920) 235 Mass. 95, 126 
N. E. 456; Lykins v. Public Utilities 
Commission (1926) 115 Ohio St. 
376, 154 N. E. 249; and many other 
cases cited in Pond on Public Utilities, 
Wood on the same subject, and in 42 
C. J. 681-688. 

[9] As stated, in substance, in the 
above cited Abbott Case, supra, the 
word “necessity” as used in the stat- 
ute does not mean an absolute and in- 
dispensable necessity, but rather that 
the proposed service is reasonably nec- 
essary to meet the public needs. Thus 
it does not necessarily follow that, in 
all cases where a proposed bus line 
would substantially parallel an exist- 
ing railway line, the certificate should 
be denied. The railway schedules and 
the infrequency of its stations be- 
tween the termini in question, as 
compared with the number of the bus 
stations and the additional communi- 
ties which the bus line would serve, 
and perhaps other circumstances, 
might present a case of genuine public 
necessity and convenience authorizing 
the issuance of a certificate. In other 
words, the determination of the ques- 
tion of public convenience and neces- 
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sity must to a large extent depend up- 
on the facts of each particular case. 

For the reasons above pointed out, 
the motion of the respondents to 
quash the writ of certiorari is denied. 

There are certain irregularities in 
the form and method by which the 
record of the proceedings before the 
Railroad Commissioners in this case 
has been made up and presented to 
this court, but, as no objection has 
been made thereto by either side to the 
controversy, and the cause argued and 
submitted without reference thereto, 
we will deem such possible objections 
as having been waived, and proceed to 
a consideration of the evidence. 

[10] The evidence in this case 
shows that the proposed bus line serv- 
ice practically duplicates passenger 
service rendered by the petitioning 
railroads over the same route, the 
schedule authorized by the order being 
substantially the same as the train 
schedule between New Orleans and 
Jacksonville, that the existing railroad 
service was amply sufficient to care 
for all traffic offered, and that the car- 
riers were able and willing to expand 
service to provide for any increased 
demand. It further appears that the 
establishment of the proposed service 
would take passengers away from 
these railroads, and that practically 
all the passengers who would use this 
bus service would be taken from the 
railroads. It also appears that there 
could be but little new local traffic on 
the night schedules applied for, espe- 
cially in view of the existing daylight 
bus service in addition to the existing 
railroad day service. It also appears 
that if, as has been sometimes sug- 
gested, bus service affords the passen- 
ger a better opportunity to view the 
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country through which he passes, this 
feature would not apply to the night 
service in question. It is further 
shown in the evidence that the pas- 
senger traffic over the railroad lines in 
question has been seriously curtailed 
by private automobiles and motor bus 
lines, and that the subtraction from 
passengers of those now using the 
railroad service in question would fur- 
ther seriously impair passenger earn- 
ings, and would permit a probably de- 
structive competition with the through 
night passenger traffic which still re- 
mains with the railroads, which would 
tend to produce heavy public burdens 
in the way of increased freight rates. 
It is suggested that the bus line will 
furnish the convenience of the “stop 
and pick up” service and that the fare 
is cheaper than the railroads. But it 
does not appear that this feature of 
the bus service would be more than a 
slight convenience to a limited number 
of people, and that, as to this night 
service, it does not constitute any con- 
siderable factor, amounting to a pub- 
lic necessity, within the meaning of 
the law. And a cheaper rate, as we 
have seen, does not of itself authorize 
the granting of a certificate. On the 
other hand, it appears that the rail- 
roads perform certain vital services to 
the public as to night schedules which 
the bus company cannot perform. 
They furnish sleeping accommoda- 
tions, meals and other accommoda- 
tions, such as toilet facilities, on the 
trains, and furnish the usual facilities 
at all stations. As has been pointed 
out, the bus route in this case paral- 
lels the railroads and serves the same 
stations on practically the same sched- 
ule; and, as the evidence shows that 
the service rendered by these railroads 
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on their night schedule covering the. 


route and touching the points in ques- 
tion is entirely adequate to meet the 
public necessity and convenience, we 
do not see that there was any founda- 
tion in the evidence for an authoriza- 
tion to the bus line to duplicate the 
existing through night service afford- 
ed by the petitioning railroads. 

As above intimated, the motion to 
quash indicates that the Railroad 
Commissioners were of the opinion 
that they could not, under the statute, 
take into consideration the service 
rendered by the railroad carriers, and 
no doubt a different order would have 
been rendered but for their construc- 
tion of the statute in this respect. 

[11] As it appears from the evi- 
dence adduced and the proceedings 
had that, in making the order here 
challenged, the Railroad Commission- 
ers did not give due consideration to 
the existing railroad service over the 
route and between the termini desig- 
nated in the application, we conclude 
in this case, as in the Florida Motor 
Lines Case (1930) (Fla.) 129 So. 
876, that the order as made is not 


warranted by the showing made in 
the record under the law that is ap- 
plicable thereto; therefore, the motion 
to quash the writ of certiorari is 
denied, and the order complained of 
is quashed. 


Terrell, C. J., and Ellis, J., concur. 


Whitfield, P. J., and Strum, J., con- 
cur in the opinion and judgment. 


Burorp, J. (concurring in con- 
clusion) : 

I think the conclusion reached in 
the majority opinion is correct, but I 
do not agree to that part of the opin- 
ion which appears to me to indicate 
that, because the territory is adequate- 
ly served by railway companies with 
railway transportation, and that it will 
be injurious to the railway companies 
for the area to be served with the more 
modern transportation facilities, the 
elements of public convenience and 
necessity may not exist to such an ex- 
tent as to warrant the authorization 
of the use of the transportation facili- 
ties sought to be established. 
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Re Johnson County Telephone Company 


[No. 10084.] 


Valuation — Sale price — Service charge — Rate proceeding. 
1. A charge for “service” should not be added to the contract purchase 
price of utility property to be used as a measure of the rate base, p. 452. 


Expenses — Salary of general manager — Part-time service. 
2. A salary of $200 a month paid by a small telephone utility to a general 
manager was modified to the amount of $100 a month as chargeable 
against operating expenses, where the utility apparently received only part 
of the official’s time during working hours, p. 455. 
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Discrimination — Telephone rates — Service charge for desk sets. 
3. A small telephone utility, which was found to be collecting the regular 
25 cents a month extra for desk sets for only 121 out of 654 sets in cir- 
culation, was ordered to eliminate the discrimination by levying the extra 
charge against each subscriber so served, p. 455. 


Apportionment — Allocation of accounts for separate exchanges — Telephones. 
4. The owner of a telephone utility was required to comply with the Com- 
mission order requiring it to allocate to its local exchanges expenses, 
revenues, and depreciation accounts properly applicable to each separate 
unit so that the Commission might properly fix rates for service in each 


exchange, p. 456. 


Expenses — Management fee paid to parent concern — Telephone utility. 
5. A public utility was ordered to repossess the amount of a fee paid to 
a holding company for managerial, legal, and accounting services and 
to restore it to surplus as an improper expenditure from the miscellaneous 
and general expense account, where there was not sufficient evidence that 
the value of services rendered was commensurate with the amount of 


the fee, p. 457. 


Rates — Factors affecting intercorporate relations — Inefficiency. 
6. The Commission refused to grant a full increase of rates as requested 
by an operating telephone utility where there was evidence that the oper- 
ating losses had been artificially stimulated through inefficiencies and 
financial abuses resulting from the company’s intercorporate relations with 
its parent holding company, p. 457. 





Valuation — Unused property — Security issues — Rate making. 
Statement that unused property may be properly included in a valuation 
for purposes of security issues, but is properly excluded in a valuation for 


rate-making purposes, p. 452. 


[October 17, 1930.] 


oe of a telephone company for increased rates; rates 


adjusted. 


APPEARANCES: Branigin & Brani- 
gin, Attorneys, Franklin, for peti- 
tioners; Carlton Shuck, City Attor- 
ney, Franklin, for City of Franklin; 
Charles Staff and Henry White, 
Franklin, for Citizens. 


SINGLETON, Commissioner: April 
4, 1930, the Johnson County Tele- 
phone Company, of Johnson county, 
Indiana, filed its petition for increase 
in rates and, in connection therewith, 
filed a set of rules, seeking the ap- 
proval of rates proposed therein and 
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approval of the rules proposed there- 
in. 

After due notice as required by law 
in addition to notices sent by mail by 
this Commission to interested parties, 
public hearing was held in the court 
house, at Franklin, Indiana, July 29, 
1930. On this date hearing was not 
completed. By agreement of the par- 
ties, hearing was adjourned to Sep- 
tember 8, 1930, at the same place. At 
the latter session the hearing was com- 
pleted and agreement by parties was 
reached that oral argument should be 
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heard by the Commission on Septem- 
ber 13, 1930, in the rooms of the 
Commission, in the state house, at In- 
dianapolis, Indiana. All members of 
the Commission heard parts of this 
argument. 

On September 24, 1930, petitioner 
filed an amendment to its original pe- 
tition, said amendment being an addi- 
tional rule. 

In April, 1930, and prior to the 
hearing, petitioner filed affidavit by 
Roger D. Branigin that he had 
served notices on various parties in 
interest by leaving with said parties 
copy of the petition herein. These 
notices were such as to reach the 
representatives of practically all par- 
ties interested and are made a part of 
the record in this cause. 

Prior to the hearing the Commis- 
sion caused its engineering depart- 
ment to make an appraisal of the prop- 
erties and caused its accounting de- 
partment to make an audit of the 
books of the several companies. 

Witnesses for petitioner were: Earl 
L. Carter, consulting engineer, In- 
dianapolis, Indiana, who made ap- 
praisal of the properties and testified 
as to the contents of his report of 
said appraisal; Harry Boggs, certified 
public accountant, of Indianapolis, 
Indiana, who testified as to the records 
of the company and identified peti- 
tioner’s Exhibit No. 2; C. C. Camp- 
bell, superintendent of the Johnson 
County Telephone Company, at 
Franklin, Indiana, who testified as to 
certain exhibits offered by Witness 
Carter, and R. W. Frost, of Indianap- 
olis, Indiana, president and general 
manager of the Johnson County Tele- 
phone Company. 

William Fitts, one of the Commis- 


sion’s accounting staff, testified as to 
the audit made by the Commission; 
C. J. Whitney, one of the Commis- 
sion’s engineering staff, testified as to 
appraisal made by the Commission; 
Fred R. Witherspoon, one of the 
Commission’s engineering staff, testi- 
fied as to the appraisal of structures 
made by the Commission. 

Protestants called as witnesses W. 
W. .Suckow, mill operator and grain 
dealer in Franklin, Trafalgar, Green- 
wood, and Morgantown; W. P. Jones, 
a patron of the Whiteland exchange 
and living 2 miles east of Whiteland ; 
Royse E. Bryant, of Franklin, lum- 
berman, contractor, and mayor of 
Franklin; Samuel Featheringill, of 
Franklin, insurance and real estate; 
Charles B. Henderson, an officer of 
the Union Trust Company, of Frank- 
lin; Frank D. Etter, of Franklin, 
former county assessor and former 
township assessor, and Elsie Mitchel, 
chief operator at the Franklin ex- 
change. 

The following exhibits were intro- 
duced in evidence by the petitioner :— 

Exhibit No. 1: Appraisal by Earl 
L. Carter of telephone properties in 
the exchange areas at Franklin, Bar- 
gersville, Marietta, Nineveh, Trafal- 
gar, and Whiteland. 

Exhibit No. 2: Financial report 
for 1929 of the Johnson County Tele- 
phone Company at Franklin, made by 
Herdrich & Boggs, certified public ac- 
countants, and introduced by Harry 
Boggs. 

Exhibit No. 3: Details of cost of 
securities of the Johnson County Tele- 
phone Company, consisting of two 
pages and identified by R. W. Frost 
as being a correct statement. This 
exhibit was called for by the hearing 
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Commissioner and submitted by the 
company at his request. The state- 
ment in said exhibit did not satisfy 
the request made by the Commissioner 
and substitute for this exhibit was 
filed in this cause September 12, 1930. 
Copies of each of these exhibits were 
furnished to counsel for respondents 
at time of oral argument on Septem- 
ber 13, 1930. 

Exhibit No. 4: Payments by the 
Interstate Telephone and Telegraph 
Company, a holding company, for the 
stocks and bonds of the Johnson 
County Telephone Company. 

Exhibit No. 5: Estimate of net 
capital expenditures to rehabilitate 
Marietta exchange property. This 
exhibit was testified to by Earl L. 
Carter, consulting engineer, and C. C. 
Campbell, superintendent of the John- 
son County Telephone Company. It 
was rejected by the hearing Commis- 
sioner on the ground that it did not 
appear to be based upon investigation 
sufficient to warrant its acceptance as 
a genuine and dependable estimate. 

Exhibit No.6: Photographs show- 
ing in considerable detail the Marietta 
exchange plant. 

Exhibit No. 7: This exhibit con- 
sisted of three pages and showing, by 
exchanges, calculations by Herdrich 
and Boggs as to revenues under the 
present rates and proposed rates based 
upon subscribers’ data as of March 
31, 1930. 

Exhibit No. 8: Operating income 
Statement showing allocation as be- 
tween exchanges for the year 1929. 

Exhibit No. 9: Schedule showing 
7 per cent return on values based on 
appraisals by the Commission’s engi- 
neers and company’s engineer after 
giving effect to additional revenues 
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that would result from company’s 
proposed rates. 

The following exhibits were sub- 
mitted by the Commission : 

Commission Exhibit “A”: Report 
of the accounting department of the 
Commission for period July 21, 1927, 
to March 31, 1930. 

Commission Exhibit “B’: Report 
of the Commission’s engineering de- 
partment of the appraisal of the John- 
son County Telephone Company’s 
properties at Franklin, Bargersville, 
Marietta, Nineveh, Trafalgar, and 
Whiteland as of May 1, 1930. 

Commission Exhibit “C”: Copy of 
Commission’s Order No. 8988, ap- 
proved July 15, 1927, being the order 
in which the Johnson County Tele- 
phone Company was authorized to 
purchase the exchange at Whiteland, 
Indiana. 

Commission Exhibit “D”’: Com- 
mission’s order in Cause No. 8960, 
approved July 15, 1927, in which the 
Johnson County Telephone Company 
was declared to be a public utility and 
was authorized to purchase all of the 
property of the Franklin Telephone 
Company and issue securities. 

Commission Exhibit “D-1”: Allo- 
cation of taxes to exchanges by the 
Commission’s accounting department 
for the year 1929 and the first three 
months of 1930. 

Commission's Exhibit “E”: Com- 
mission’s order in Cause No. 9201, ap- 
proved February 10, 1928, authoriz- 
ing the Johnson County Telephone 
Company to purchase from P. F. 
Goodrich the Marietta telephone ex- 
change property. 

Commission Exhibit “F’: Com- 
mission’s order in Cause No. 9433 
(P.U.R.1929C, 318) relating to the 
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basis of settlement of toll charges be- 
tween the Johnson County Telephone 
Company and the Providence Tele- 
phone Company. 


Respondents’ Exhibit No. 1: Cer- 
tified copy of the annual return made 
by the Johnson County Telephone 
Company to the Indiana State Tax 
Commission for the year 1929. This 
report was filed with the Board of 
Tax Commissioners for the state of 
Indiana on March 26, 1930, and was 
certified to by L. S. Bowman, secre- 
tary of the State Board of Tax Com- 
missioners. 


Appraisals and Related Evidences of 
Value 


Below are given comparative esti- 
mates by the petitioner’s engineer and 
by the Commission’s engineers. One 
table compares the two estimates of 
the Franklin exchange, while the other 
compares similar estimates for the 
totals of all exchanges. The purpose 
of these comparisons is to demon- 
strate the wide variance between esti- 
mates by engineers and to demonstrate 


tioner’s engineers on the same basis. 
Expressed in dollars, the petitioner’s 
estimate of cost new, as stated above, 
is $37,901 more than the correspond- 
ing estimate by the Commission’s en- 
gineers; and the same estimated by 
the company, depreciated, is great- 
er by $68,266 than corresponding 
estimate by the Commission’s engi- 
neers. 

Appraisal by Commission engineers 
of the physical elements of the prop- 
erties of all exchanges on the basis of 
cost to reproduce new depreciated, in- 
cluding undistributed construction 
costs and materials and supplies, is 75 
plus per cent of corresponding ap- 
praisal by petitioner’s engineers. 

A study of above estimates, there- 
fore, demonstrates that the utility’s 
estimate of cost to reproduce new is 
essentially higher than similar esti- 
mate by the Commission’s engineers, 
amounting to $43,736 in estimate of 
cost to reproduce new, and amounting 
to $97,562 in same estimates depre- 
ciated. 

Estimates depreciated are intended 
to be evidence of the present value of 


the improbability of satisfactory the tangible property. A 7 per cent 
reconcilement of them: return on the latter difference would 
FRANKLIN 


Cost of Reconstruction 


By Company 


By Commission 














New _ Depreciated New  Depreciated 
’ $248,739 $215,988 $218,238 $162,984 
Plus materials and supplies ........6. ..see- a  — ee 598 
$248,379 $224,349 $218,238 $166,582 
Plus undistributed costs ......seeeeees 37,257 32,398 29,487 21,899 
WE wianeveeeedbarniesansiatopnn $285,636 $256,747 $247,735 $188,481 


The Commission’s engineers’ esti- 
mate of cost new depreciated, includ- 
ing undistributed costs and adding 
thereto materials and supplies, is 73 
plus per cent of the estimate by peti- 


amount to $6,829.34 per year and 
would require an average increase of 
more than $3 per year for each patron 
of all exchanges. 

This difference is accounted for in 
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Att EXCHANGES 
Cost of Reconstruction 














By Company By Commission 

New  Depreciated New  Depreciated 
$400,001 $341,074 $366,679 $263,025 
Plus materials and supplies ......00000  sevees Tee} eas 5,538 
$400,001 $350,283 $366,679 $268,563 
Plus undistributed construction costs ... 60,000 51,160 49,586 35,318 
WHE kaciebeses pccnneas Siesdccenue $460,001 $401,443 $416,265 $303,881 


part by the fact that the Commission 
engineers excluded from the rate base 
underground conduit and _  under- 
ground cable not in use amounting to 
(depreciated) $10,473 and pole lines 
estimated at $246 (depreciated) re- 
maining in service along the line of 
underground conduits and _ under- 
ground cable in use. The pole lines 
are regarded as duplicate property. 
The utility’s engineers included these 
items in the rate base, at figures in 
excess of those above. 

Likewise, the Commission engi- 
neers excluded from their appraisal 
switchboards, telephone instruments, 
etc., that had been retired from serv- 
ice and are not now in use in the sum 
of $9,113 (cost new) and $770 (de- 
preciated). The utility’s appraisal 
contains these items, among which are 
340 magneto type telephone instru- 
ments. The utility's engineer gave 
these instruments a value of $3 each, 
a total (depreciated) of $1,020. This 
total for instruments alone is $250 
more than all of said properties, de- 
preciated, as estimated by the Com- 
mission engineers. 

The utility contends that these 
items of property should be retained 
as materials and supplies, to be used 
as repairs or sold as opportunity of- 
fers. 

The Commission finds that these 
elements of property are not used and 


useful in the service and should not 
be included in the rate base. 

Rehabilitation of the Marietta ex- 
change property was begun at the time 
of inventory by the Commission’s en- 
gineers. Considerable new property 
has been installed. The Commission 
caused its engineer to investigate and 
report these additions. This report 
was submitted September 22, 1930, 
and appraises the net additions, in- 
cluding construction costs, at $7,091. 
This results in adding said sum to the 
depreciated estimate submitted by the 
Commission engineers in hearing and 
increases the estimated present value 
of the Marietta exchange property 
from $24,921 to $32,012. 

The Commission will admit this re- 
port as a part of the evidence in this 
cause, for the reason that it was work 
in progress at time of hearing, and 
completed before approval of order. 

In Order No. 8960, approved July 
15, 1927, the Commission authorized 
the Johnson County Telephone Com- 
pany to issue bonds and preferred 
stock in the sum of $180,000 and 
5,500 shares of no par common stock 
with which to pay for the Franklin, 
Trafalgar, Nineveh, and Bargersville 
exchanges. 

The company has set upon its books 
the 5,500 shares of no par common 
stock as having a value of $55,000. 
This is the company’s act. The Com- 
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mission’s order did not indicate a 
value of the property beyond stating 
that “the value of the property war- 
rants the issuance of the securities 
prayed for in the petition.” 

In said order the Commission also 
said: “The finding and determination 
of values hereinbefore set forth for 
the purpose of the issuance of securi- 
ties shall not be binding upon this 
Commission, this state, any munici- 
pality, or the people thereof in any 
proceeding wherein rates are being de- 
termined.” 

The Commission found in said 
cause that the evidence showed the 
income of the company to be sufficient 
to pay interest and dividends on bonds 
and preferred stock authorized. 

[1] The evidence in the instant case 
shows that contract price for the 
above telephone properties was 
$148,000. Petitioner claims the right 
to add to the contract price $3,000 for 
service on purchase and $129 as in- 
terest on payment on contract. 

The Commission finds no reason 
for this allowance. The price at 
which the seller was willing to sell is 
the evidence of value, in so far as 
such price is evidence of value. 

In Order No. 8960 the Commission 
found the value to be in excess of 
$180,000, and authorized the 5,500 
shares of no par common stock to 
represent that excess, whatever it 
might be. The amount of such ex- 
cess or the value of property repre- 
sented by the no par common stock 
was not declared by the Commission. 

The unused property in existence at 
the time Order No. 8960 was promul- 
gated was proper to consider in a val- 
uation for securities, but not proper 
to consider in a valuation as a rate 


base. Only the property used and 
useful can be included lawfully in a 
rate base. 

In Order No. 4798, approved De- 
cember 19, 1919, the Commission ap- 
proved petition of the Franklin ex- 
change that war-time rates, fixed by 
the Postmaster General, be continued 
in effect. 

Similar action was taken by the 
Commission as to the Whiteland ex- 
change December 5, 1919, on the same 
basis. 

The Whiteland exchange was pur- 
chased by a representative of the pres- 
ent owners, in 1927, for $12,000. 
The Commission’s engineers, in 1927, 
estimated cost new of this property 
to be $47,030; depreciated, $20,810, 
meaning the per cent condition of the 
property was then better than 44 per 
cent. At the same time the petition- 
er’s engineers found the cost new to 
be $42,420; depreciated, $35,336, in- 
dicating a per cent condition of more 
than 83 per cent. 

It seems worthy of note that two 
engineers could inspect the same prop- 
erty and differ so widely in the per 
cent condition of said property. This 
fact will be kept in mind in determin- 
ing fair value. 

In Cause No. 5201, approved April 
7, 1920 (rate case) fair value of the 
Marietta telephone property was 
found by the Commission to be $20,- 
000. This property was sold to 
representatives of the present owners 
in 1927 for $13,000. Order No. 
9201, approved February 10, 1928, 
authorized the present owners to issue 
2,500 shares of its no par common 
stock, with which to acquire this prop- 
erty from its representative who had 


purchased it a few months previously. 
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The approval of this order established 
in said cause a value of $10 per share 
for the no par common stock and, 
therefore, a purchase price of $25,000 
for the property. 


Pricing of Conduit in the Instant 
Case 


Single-duct, vitrified clay conduit, 
in place, was priced by the utility’s 
engineer at $.4239 per trench foot; 
by the Commission’s engineer at 
$.33 per trench foot. The latter had 
13,562 feet of this. The difference 
of 9 cents per foot would amount to 
$1,220. 

Likewise, in 2-duct conduit there 
was a similar difference of more than 
10 cents per trench foot; applied to 
26,657 trench feet would result in a 
difference of $2,665.70. 

Four-duct conduit—14,666 trench 
feet—difference per foot price is more 
than 15 cents; difference in dollars, 
more than $2,199. 

Six-duct conduit—difference per 
trench foot, more than 21 cents; ap- 
plied to 494 feet, the difference in dol- 
lars would be more than $104. 

The addition of these items alone 
would make the Commission’s engi- 
neers’ appraisal, on the basis to repro- 
duce new, more than $6,189 in ex- 
cess of what it now is, as to conduit 
alone. 

The utility’s engineer included in 
his appraisal 16,124 trench feet of 
conduit that was excluded by the 
Commission’s engineer as not in use 
and, therefore, should not be included 
in rate base. 


Fixed Capital Account 


The books of the company show 
fixed capital account for the entire 
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company on July 21, 1927 (after 
acquisition) $270,000; additions and 
betterments during that year, $22,- 
115.60; total fixed capital December 
31, 1927, $292,115.60. 

This was immediately following 
authorization by Order No. 8960 for 
this petitioner to acquire the exchange 
properties of Franklin, Trafalgar, 
Nineveh, and Bargersville. 

The sellers of these properties re- 
ceived therefor $148,000. 

In February, 1928, this petitioner 
was authorized to acquire the Marietta 
exchange property on the basis of 
$25,000. 

The owners of this exchange re- 
ceived $13,000 therefor, when they 
sold to this petitioner’s representative 
a few months prior to this order. 

February 29, 1928, the company’s 
records showed fixed capital as $317,- 
115.60. 

The additions and _ betterments 
booked in 1927, in the sum of $22,- 
115.60, should not be allowed in full 
as such. 

An item of $4,800 for appraisals, 
etc., in connection with purchase of 
the property should be excluded. The 
uniform system of accounts, p. 33, 
par. 13, states: 

“13. Plant and equipment and 
other property purchased.—When any 
property in the form of a going or 
completed plant is purchased, an ap- 
praisal of the property so acquired 
should be made, and the different con- 
stituent elements of the plans (and 
equipment, if any) or other property 
acquired should be appraised at their 
structural value; that is to say, at the 
estimated cost of replacement or re- 
production less deterioration to the 
then existing conditions through wear 


453 








INDIANA PUBLIC SERVICE COMMISSION 


and tear, obsolescence, and inade- 
quacy.” 

The pretended appraisal for which 
this charge was made presents a sum- 
mary only of the classes of property 
included in the inventory of the four 
exchanges in bulk—Franklin, Trafal- 
gar, Nineveh, and Bargersville. It 
contained no information in detail 
that was informing to the Commis- 
sion, in the form of supporting data 
for the totals presented. 

Said par. 13, supra, also states: 

“Companies should be prepared to 
furnish the Commission, upon de- 
mand, a full report of the contract of 
acquisition, the consideration given 
therefor, the determination of the 
actual money value of such consid- 
eration if other than money, the 
appraisal, and the amounts charged 
to the respective accounts for each 
plant or other such fixed capital pur- 
chased.” 

The amount to be charged to the 
respective accounts of each plant was 
not set out in said appraisal. 

The Commission’s engineering de- 
partment furnished an appraisal in 
compliance with the requirements of 
the uniform system of accounts, and 
this appraisal was the basis of the or- 
der in No. 8960. 

Appraisal by Hagenah & Erickson, 
charged at $975; audits by Herdrich 
and Boggs in the sum of $489.40 in 
the Franklin exchange case, $402.83 
in Whiteland exchange case and 
$816.40 in closing the books of the 
Franklin Company, and opening the 
books of this petitioner upon acquisi- 
tion of the properties will not be al- 
lowed as additions to fixed capital, 
because they contributed nothing in- 
forming and useful to the Commis- 


sion in considering the applications to 
purchase and sell and because the 
work done for these considerations 
contributed nothing for the benefit of 
the operating properties or their 
patrons. The sole beneficiaries, if 
any, were the individuals who pur- 
chased the utilities—not the utilities 
as corporate operating entities. 

Two items for taxes—one $1,045 
and one $55, totaling $1,100—will not 
be allowed as net additions. Taxes 
were accrued and charged to expense 
as shown by Commission audit, page 
22. 

After due deliberation the Commis- 
sion, in conference, determined to al- 
low as capital investment the actual 
additions of physical property in the 
sum of $12,143.58. 

An item of $253.90, added in 1928 
as organization expense, will be ex- 
cluded. This was for accounting 
service and will be excluded on the 
same basis as similar items above. 

Therefore, the fixed capital account 
as of February 29, 1928, will be re- 
duced from $317,115.60 to $306,- 
889.68. 

Property not used and useful in 
service and excluded in consideration 
of estimate to reproduce, less depre- 
ciation, by Commission engineers, re- 
mained in the fixed capital account. 
These items amount to $5,418.05 and 
will be excluded from fixed capital. 

Therefore, the fixed capital account 
as shown by the books will be reduced 
from $359,443.47, as of March 31, 
1930, to $343,799.50 as a result of the 
above deductions only. 

This amount of fixed capital repre- 
sents $173,000, paid by an interme- 
diate party for all of the properties, 
plus proper allowance of net additions 


P.U.R.1931A. 454 

















RE JOHNSON COUNTY TELEPHONE CO. 


made during 1927, 1928, 1929, and 
the first three months in 1930. 

These facts will be considered in 
determining fair value for rate-mak- 
ing purposes. 

In Order No. 8960, the record 
showed that the revenues were suf- 
ficient to pay dividends and interest 
on the stocks and bonds author- 


ized therein. Said order was for 
the acquisition of exchanges at 
Franklin, Trafalgar, Nineveh, and 


Bargersville. This fact will be con- 
sidered in connection with said ex- 
changes. 

The fixed capital account does not 
show historic cost to install the prop- 
erties. Said account is set up on the 
basis of estimated cost to reproduce, 
less observed depreciation. This in- 
cludes theoretical allowance for un- 
distributed construction costs, equal to 
15 per cent of the estimated cost to 
reproduce new the physical properties. 
It was not proven that any of these 
costs were incurred. The Commis- 
sion will assume, without proof, that 
such costs were incurred in connection 
with the installation of the under- 
ground system in Franklin and in con- 
nection with the installation of the 
automatic system in some of the other 
properties. 

Undistributed construction costs, 
depreciated, for all exchanges, in esti- 
mates made by the engineer for the 
petitioner, were $51,160; in estimate 
made by the Commission engineers, 
$35,318. The latter sum is included 
in the fixed capital account. The 
Commission is convinced by the rec- 
ord that $18,000 is more than suf- 
ficient to cover that item in the the- 
oretical estimate of cost to reproduce 
new, less depreciation, and will ob- 
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serve this finding in determining fair 
value. 

It is a serious matter to reconcile 
these facts, all of which took place be- 
tween July 15, 1927, and March 31, 
1930: 


Paid to owners of the property .. $173,000.00 
*Fixed capital for the same pe- 


ES EN ARR ree RS 359,443.47 
**Estimated cost new, less depre- 

BEEN G5; cn cdsbawoneedess teak 298,813.00 
***Estimated cost new, less de- 

ME 5 csdeedsudscdaneouis 401,443.00 
Return to State Tax Board, 1930 152,150.00 





* Shown by company’s books. 
** Estimate by Commission engineers. 
*** Estimate by petitioner’s engineer. 


Charges for General Manager 


[2] Petitioner’s Exhibit 2, page 22, 
shows that the general manager is 
paid $200 per month and the super- 
intendent is paid $150 per month. 

The general manager does not de- 
vote all of his time to this property. 
He gives considerable time to other 
telephone utility properties controlled 
by the same parent company. He was 
questioned about the manner of meet- 
ing the requirements of this position 
and the time devoted to its duties. 
His replies did not indicate that the 
services rendered and the time devot- 
ed to this petitioner’s property were 
worth $200 per month to the utility. 

This Commission will allow this 
petitioner to charge to operating ex- 
penses for this service not more than 
$100 per month, on and after the date 
of approval of this order, until fur- 
ther order of this Commission. 


Desk Set Service Not Charged 

[3] The Commission’s accountants 
disclosed the fact that, while 654 desk 
sets were in service, only 121 of them 
were being paid for by the patrons at 
the rate of 25 cents per month, in ad- 


455 








INDIANA PUBLIC SERVICE COMMISSION 


dition to the standard rate. The re- 
maining 533 were being furnished 
without charge. 

Petitioner’s representation was that 
this condition was inherited from its 
predecessor and that this petitioner 
had not discovered this discrimina- 
tion. 

The petitioner will be required to 
collect for this service from the date 
of promulgation of this order. Addi- 
tional revenue from this source should 
be $1,599 per year. 


Unallocated Operating Expenses 


[4] In 1929 the gross income of 
the entire company showed $21,- 
901.05 in operating expenses as not 
allocated by the company to ex- 
changes. This sum was made up of 
items in maintenance, general, and 
miscellaneous, uncollectible operating 
revenues and taxes. 

In 1928, a similar showing on the 
books amounted to $16,840.84; for 
the first three months in 1930, $5,- 
268.83. 

It is the policy of this Commission 
to require owners of several telephone 
exchange properties to keep the ac- 
counts of the several exchanges sep- 
arately and to make annual reports 
for the several exchanges separately. 
The Commission’s purpose in this is 
to secure for the patrons of each ex- 
change the right to be heard upon 
petitions affecting rates or service. 
This petitioner does not have this 
Commission’s approval of the plan to 
operate all of these exchanges as one 
property. 

Therefore, the Commission is un- 
able to allocate to exchanges the ex- 
penses referred to above. Likewise, 
the Commission is unable to deter- 


mine with accuracy the operating ex- 
penses of the several exchanges in the 
absence of such allocation by the peti- 
tioner. 

It follows, therefore, that the Com- 
mission cannot fix rates for service 
in each exchange as long as this state 
of facts exists. 

Order No. 5201, approved April 7, 
1920, directed the Marietta Telephone 
Company to set aside a depreciation 
fund and prescribed rules therefor. 
This has never been done. Said order 
has not been altered or amended and 
attaches to the Marietta property. 
The order in No. 5201 is consistent 
with the Commission’s attitude cited 
above. 

Order No. 4806, approved Decem- 
ber 5, 1919, and applicable to the 
Whiteland exchange, contained simi- 
lar provision and has received similar 
lack of observance. 

The Commission has a right to ex- 
pect its orders to be observed as long 
as they remain in effect. 

The present owners of these ex- 
changes have not observed the above 
orders since they have owned these 
properties. 

The rate for depreciation is a part 
of the operating expense. The Com- 
mission must know the operating ex- 
penses of the several exchanges before 
being able to determine the require- 
ments for them. 

For example, this petitioner took 
possession of these properties in 1927 
with no record of balances in the re- 
serve for accrued depreciation in the 
several properties. From July 21, 
1927, to March 31, 1930, such reserve 
had been accumulated as to show a 
balance of $35,525.02. This reserve 
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is being treated as acquired from and 
applicable to the entire system of ex- 
changes as a whole, without alloca- 
tion to the several exchanges. 

At this rate of accumulation this 
reserve would equal the value of the 
properties in a very few years. Such 
is not the purpose of this reserve. 
This and similar conditions, if per- 
mitted to continue, would be a con- 
tinuing embarrassment and difficulty 
for this Commission in adjusting 
rates. 


Management Fees, etc. 


[5] In 1929, $1,200 was paid to 
the holding company for managerial, 
legal, and accounting services. 

No evidence was offered to estab- 
lish the reasonableness of the charge 
for services rendered, to establish that 
the services were rendered, or to es- 
tablish that the payment was a rea- 
sonable sum for the services rendered, 
if any and if established. 

The petitioner’s accountant testified 
that he did not include that sum for 
that purpose in his report for 1929 
in this cause. (See Pet. Ex. No. 2.) 
But his omission of this amount from 
his report does not remove it from 
the company’s records. It remains 
there. It should not remain as an ex- 
penditure by petitioner, and the Com- 
mission will require petitioner to re- 
possess this money from the Inter- 
state Telephone and Telegraph Com- 
pany and to restore said sum to sur- 
plus as improper expenditures from 
miscellaneous and general expense ac- 
count. [(Wis. 1929) P.U.R.1930A, 
119; (1929) 227 App. Div. 18, 
P.U.R.1930A, 408, 236 N. Y. Supp. 
411.] 


Operating Company De Facto 

[6] The Johnson County Tele- 
phone Company is the operating com- 
pany. 

The Interstate Telephone and Tele- 
graph Company is a holding company 
and owns all of the stock of the oper- 
ating company, except a few qualify- 
ing shares that were passed to direc- 
tors for the nominal consideration of 
one dollar per share. 

Those directors who control the 
operating company are also the direc- 
tors who control the holding. 

The conclusion from the record is 
unavoidable that the management of 
the operating company is always in 
the interest of the holding company; 
that the operating company is a myth 
and the holding company is a de facto 
operator. 

In bills payable the banks are paid 
6 per cent interest for money while 
the holding company is being paid 8 
per cent. 

The bulk of the money obtained for 
the operating company is in the form 
of advances from the holding com- 
pany. 

The holding company’s officer re- 
ceives the highest salary as an officer 
of the operating company and devotes 
much less time to the operating com- 
pany than other officers who devote all 
time to said company. 

The holding company’s officer as 
an engineer, charged $4,800 for “ap- 
praisal, engineering, and work in con- 
nection with purchase of property” in 
1927 (Commission Exhibit A, p. 11), 
while petitioner’s Exhibit 3 (filed Sep- 
tember 12, 1930) shows for purchase 
of the same property “for services on 
purchase” $3,000 “interest on pay- 
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ment on contract” $129. After the 
above charges petitioner’s Exhibit 3 
shows also an item of $11,118.07 as 
additional “cost to the Interstate of 
the bonds, preferred stock, and com- 
mon stock of the Johnson County 
Telephone Company.” 

The holding company takes all 
that is profitable and the operating 
company merely is custodian of the 
records. 

From July 21, 1927, to March 31, 
1930, a balance of $35,525.02 has 
been accumulated in the reserve for 
accrued depreciation. In this account 
is no money. The money is in the 
property. The law requires that de- 
preciation reserve be kept in a fund. 
(Acts 1925, page 210.) 

The advances from the Interstate 
Telephone and Telegraph Company 
at March 31, 1930, amounted to 
$19,100, and said Interstate Company 
held this petitioner’s note at that time 
for that sum, the rate of interest be- 
ing 8 per cent. 

This petitioner had been charged 
$1,200 by the holding company in 
1929 for engineering, legal, and ac- 
counting expenses. Petitioner’s ac- 
countant did not have the courage to 
include the item in his Exhibit 2 in 
this cause. 

The fixed capital account on the 
books of the company is excessive. 

When the Commission’s account- 
ants wanted particular information 
about any item they investigated, they 
could not obtain it at the office of the 
utility in Franklin, but were forced 
to visit the office of the holding com- 
pany at Indianapolis. 

During the period of operation 
since July 21, 1927, to March 31, 
1930, the company had not discovered 


that users of 533 desk sets were not 
paying the annual rental of $3 each 
for this service. Yet, the company 
sunk into the red in its surplus ac- 
count with alarming rapidity during 
the less than three years’ operation. 

It seems obvious that the present 
methods of this company should be 
corrected before substantial relief by 
increase of rates should be granted. 

The Commission is convinced that 
any increase of rates will not prevent 
a showing of deficits on the records 
of the company until excessive allow- 
ances for operation be eliminated. 

The Commission believes there 
should be adjustment of some of the 
rates in the company’s favor, but that 
such adjustment should be conserva- 
tive. 

Fair Value for Rate Making 


Fair values of these properties have 
not been declared by the Commission 
for many years. This should be done 
now because all evidences of value 
were submitted in this cause. The 
Commission believes the following to 
be fair value of these exchanges for 
rates: 


PCR QHENANBE onc 5.00ciescees $180,000 
Bargersville exchange ............ 16,000 
Nimeveh GXCMANEE «....00ccccecece 
Trafalgar exchange ... 

Whiteland exchange 
Marietta GMCHENIBE .....000scseeves 31,000 





Total fair value of all properties $281,500 


Above findings of value do not in- 
clude items of property not used and 
useful in the service, although such 
items would be included for issuance 
of stock and bonds. Above values 
are intended to include only such 
items of property as should be made 
to yield a return to be met by operat- 
ing revenues, 
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The utility seeks an annual in- tion will be denied as to increase of 
crease in revenues of more than rates, but some adjustment of rates 
$17,000 for all exchanges. The peti- will be permitted. 











OKLAHOMA CORPORATION COMMISSION 


Re Toll Charges and Toll Practices of all 
Telephone Companies Operating 
in Oklahoma 


{Cause No. 10421, Order No. 5415.] 


Service — Telephone — Physical connection — Division of toll revenues. 


Pursuant to the direction of § 5, Art. 9 of the Constitution of Oklahoma, 
the Commission of that state issued a general order to all telephone com- 
panies, and all persons owning and operating telephone lines within that 
state, relating to the physical connection of telephone lines, and concerning 
the compensation for facilities furnished, if any, and the service rendered 
in connection with the physical connection of toll lines of one or more 
telephone companies with the exchange lines of other telephone companies 


doing business within the state. 


[January .6, 1931.] 


ee. order regarding the division of toll revenue on 

long-distance telephone service within the state of Okla- 

homa between telephone companies participating in the trans- 
mission of such messages. 


By the Commission: Pursuant to 
notice as required by law of proposed 
order in Cause No. 10421 relating to 
the physical connection of telephone 
lines in the state of Oklahoma, and 
concerning the compensation for fa- 
cilities furnished, if any, and service 
rendered in connection with the phys- 
ical connection of toll lines of one or 
more telephone companies with the ex- 
change lines of other telephone com- 
panies and in connection with the 


physical connection of toll lines of the 
various telephone companies doing 
business in Oklahoma, and pursuant 
to the direction of § 5, Art. 9 of the 
Constitution of Oklahoma, the follow- 
ing order shall be in full force and 
effect after the lst day of February, 
1931. 

Each exchange will receive as full 
compensation for facilities furnished 
(if any) and service rendered in 
originating and terminating toll busi- 
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ness interchanged hereunder, an 
amount to be determined in accord- 
ance with the following table: 


Commissions 


For messages sent paid or received 
collect, when the charge for the mes- 
sage is over 10 cents, 3 cents per mes- 
sage plus 15 per cent of the revenue. 

For messages sent paid or received 
collect, when the charge for the mes- 
sage is 10 cents or less, 35 per cent of 
the revenue. 

For messages received paid or sent 
collect, when the charge for the mes- 
sage is over 10 cents, 4 cents per 
message. 

For messages received paid or sent 
collect, when the charge for the mes- 
sage is 10 cents or less, 35 per cent of 
the revenue. 

The revenue remaining from mes- 
sages passing over the toll lines of 
both parties hereto, after both com- 
panies’ commissions have been de- 
ducted from the gross tolls, shall be 
prorated between them in proportion 
to the air-line distance the messages 
are carried by each company, meas- 
ured from the point of transfer to the 
points of origin and termination. If 
the toll lines of a third party are in- 
volved, the air line distance the 
messages are carried by the third 
party may, at the request of the 
intermediate party, be added to its 
mileage, measured between transfer 
points. 

The connecting companies may, if 
they elect to do so, agree upon some 
composite basis of settlement which 
will carry out the terms of this order. 


The order to be subject to investi- 


gation by the Commission upon com- 
plaint of any company interested as 


to the reasonableness and justness of 
such compensation, rule, and require- 
ment, the Commission reserving full 
jurisdiction to modify such order 
after hearing upon its own initiative 
or upon complaint and hearing as 
to any and all companies affected 
thereby. 

Reports of the business transacted 
for each monthly period to be fur- 
nished by each connecting company 
to the other and settlement in accord- 
ance with the terms of this order to 
be made between the companies af- 
fected on or before the 20th day of 
each calendar month for the business 
transacted during the preceding 
month. 

Any telephone company or system 
whose duty it is to report and turn 
over toll charges to the other company 
or system as provided for in this 
order, shall, upon written demand of 
the company or system whose right 
it is to receive such reports and re- 
mittances, enter into a good and suffi- 
cient bond to comply with such duty. 
The amount of such bond shall not 
be less than an average of three 
months’ business and revenues, which 
is the duty of such company or system 
to report and turn over. 

In view of the fact that the Okla- 
homa Arkansas Telephone Company 
now has pending an application for 
the investigation of compensation to 
such company in its connection with 
the Southwestern Bell Telephone 
Company, this order shall be without 
prejudice to the right of either of said 
companies and if in the final hearing 
of said complaint or upon any tem- 
porary order of the Commission, a 
different schedule of compensation 
shall be ordered by the Commission. 
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RE TOLL CHARGES AND TOLL PRACTICES 


in that case, it shall supersede and 
operate as an exception to this gen- 
eral order. 

The Standard Telephone Company 
of Texas has asked for time to pre- 
pare and file a special application to 
the Commission for compensation 
different to that prescribed in this 
order, and if such application is filed 
by the Standard Telephone Company 
or any other telephone company dis- 
satisfied with the provisions of this 
order within sixty days from the date 
hereof, the final order made in each 


and all of such cases, shall supersede 
this order and shall date from the 
effective date of this order. 

In connection with any investiga- 
tion made as to the reasonableness 
and justness of the rules and regula- 
tions prescribed by this order, the 
companies involved shall jointly co- 
operate in making a study and survey 
of the traffic facilities, revenues, and 
conditions necessary to give the Com- 
mission full information upon the 
subject of any controversy that may 
arise, 





MISSOURI PUBLIC SERVICE COMMISSION 


Re Missouri Public Service Company 


[Case No. 7296.] 


Service — Electricity — Single-phase power service over a long transmission 


line. 

The Commission questioned the feasibility of a proposed single-phase 
power service for a deep well pumping motor over a 2,300-volt transmis- 
sion line 10 miles long, where the motor might exceed a 5-horsepower 
capacity ; and while the Commission declined to deny the certificate for this 
reason, it did caution the applicant to take due notice of the service con- 
ditions mentioned, and it retained jurisdiction for making such further 
orders as might be necessary to insure adequate service. 


[December 31, 1930.] 


A PPLICATION of an electrical utility for a certificate of con- 
venience and necessity to construct and operate a trans- 
mission line; granted in accordance with the opinion herein. 


¥ 





By the Commission: This case is 
before the Commission upon the ap- 
plication of the Missouri Public Serv- 
ice Company of Warrensburg, Mis- 
souri, hereinafter referred to as the 
Applicant, for an order of the Com- 
mission granting said Applicant a cer- 


tificate of convenience and necessity 
to construct, maintain, and operate a 
single-phase, 2,300-volt electrical 
transmission or power line beginning 
at the southeast corner of Section 26, 
Twp. 60-N, R. 26-W, thence in a 
southerly direction approximately 
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nine miles to a community known as 
Lock Springs, located in Sections 1, 
2, 11, and 12 of Twp. 58-N, R. 26-W, 
and to construct, maintain, and oper- 
ate an electric distribution system in 
the aforesaid village of Lock Springs, 
all in Daviess county, Missouri, said 
line to be located along the route more 
fully hereinafter described. 

This case was heard by the Com- 
mission, after due notice had been 
given, on the 21st day of November, 
1930, at the Commission’s hearing 
room in Jefferson City, Missouri, at 
which time and place all interested 
parties were given an opportunity to 
be heard and the matter was submit- 
ted on the record. 

The evidence shows that the Appli- 
cant has been granted a franchise by 
the village of Lock Springs and has 
filed with its application a copy of said 
franchise. 

The evidence further shows that the 
cost of the construction herein pro- 
posed is estimated by the Applicant to 
be $16,810. The Applicant states that 
it has entered into a contract with the 
Rock Island Railroad Company for 
the furnishing of electric service to 
operate a deep well pump located ap- 
proximately three fourths of a mile 
west of the village of Lock Springs, 
the water to be used in the operation 
of the engines of the railroad com- 
pany. The Applicant also states that 
it will be able to secure additional 
revenue from rural customers along 
the route of the transmission line 
herein proposed. 

The application shows that the pro- 
posed transmission line will not be 
constructed along a state highway. 

There appears to be no objections 
to the construction herein proposed on 


the part of other public utilities and 
it appears that the public convenience 
and necessity reasonably require elec- 
tric service. The Applicant states, 
and as mentioned above, that it is pro- 
posing to construct a_ single-phase 
transmission line for the purpose of 
furnishing power to a railroad for the 
use in the operation of a deep well 
pump. However, the Commission 
questions the feasibility of offering 
single-phase electric current to a pow- 
er customer whose demands may re- 
quire a motor greater than 5 horse- 
power capacity. The size of the 
motor is not given, but it would be an 
unusual installation that would re- 
quire a 5 horsepower motor or less 
to operate a deep well pump. The 
records show that the Applicant is 
proposing to furnish adequate and 
satisfactory service to a customer 
over a 10-mile transmission line, for 
operating a single-phase motor load 
at 2,300 volts, and we doubt the wis- 
dom of such undertaking. 

The Commission has _ heretofore 
given certificates of convenience and 
necessity for the construction of lines 
of this nature and later received com- 
plaints on the service rendered, mak- 
ing it necessary to improve the line in 
order that adequate service could be 
furnished. If the Applicant’s load in 
this instance were purely a lighting 
load, or a lighting load and a power 
load made up of a number of small 
motors not exceeding 5 horsepower, 
it might be feasible to begin the oper- 
ation of the line as a single-phase line 
with provisions made for later chang- 
ing it to a 3-phase line, but to offer 
single-phase service to customers who 
may use motors of 74} horsepower and 
greater, places the burden upon the 
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customer, who may desire power serv- 
ice of that nature, the cost of purchas- 
ing equipment that is more expensive 
than 3-phase service, and not as satis- 
factory from an operating standpoint, 
and customer’s use of such equipment 
is a source of annoyance to other 
customers because of the starting of 
that type of load served by a trans- 
mission line of the nature proposed 
herein. While the evidence does not 
reveal the size of the motor the rail- 
road company will use and the Com- 
mission is not inclined to deny the 


Applicant a certificate of convenience 
and necessity, it is of the opinion that 
the Applicant will take due notice of 
the conditions mentioned hereinabove. 

Having in mind that the Applicant 
will respond to the conditions and 
views expressed herein, the Commis- 
sion is of the opinion that the Appli- 
cant should be granted a certificate of 
convenience and necessity for author- 
ity to construct, maintain, and operate 
the transmission line and distribution 
system herein proposed. [Order 
omitted. ] 





MISSOURI PUBLIC SERVICE COMMISSION 


Re Kansas City Power & Light Company 


[Cases Nos. 7185, 7348.] 


Re Missouri Public Service Company 


[Case No. 7215.] 


Certificates of convenience and necessity — To whom granted — Competitive 


electrical utilities. 


The Commission, in passing upon the competitive applications of two elec- 
trical utilities for authority to construct and operate a transmission line 
in approximately the same territory, granted the application of that utility 
whose existing territory was logically supplemental to the area requested. 


[December 31, 1930.] 


se of two electrical utilities for certificates of 
convenience and necessity to construct and operate a 





transmission line in certain territory; one application granted, 
and one denied. 


By the Commission: On August souri, and hereinafter referred to as 
12, 1930, the Kansas City Power & the Kansas City Company, filed an 
Light Company of Kansas City, Mis- application asking for a certificate of 
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convenience and necessity to con- 
struct, maintain, and operate an elec- 
tric transmission line in Lafayette 
county beginning at a point on its 
present transmission system approxi- 
mately two miles east and one mile 
north of the city of Concordia and 
extending west therefrom four miles 
along a county highway. The case, 
entitled Case No. 7185, was heard on 
the 20th day of October, 1930, in 
Jefferson City at the Commission’s 
hearing room and an order was is- 
sued on October 28, 1930, granting 
the authority as requested. 

On October 31st, following the is- 
suance of the aforesaid order, it was 
discovered that the Missouri Public 
Service Company of Warrensburg, 
Missouri, hereinafter referred to as 
the Warrensburg Company, had filed 
an application for a certificate of con- 
venience and necessity authorizing it 
to construct, maintain, and operate 
electric transmission lines extending 
north from the city of Concordia ap- 
proximately six miles, thence west 
approximately four miles, and also, 
along the county highway requested 
in the application of the Kansas City 
Company. Furthermore, the War- 
rensburg Company requests authority 
to construct a line beginning one and 
one-half miles east of the city of Con- 
cordia, thence east one-half mile, 
thence south one and one-half miles. 
Construction and operation of these 
lines would, of course, be in conflict 
and serve in a competitive way cus- 
tomers along the route of the line for 
which the Kansas City Company had 
made application as above mentioned. 

The Commission, then by its sup- 
plemental report and order issued in 
Case No. 7185, on October 31, 1930, 


postponed the effective date of its 
order of October 28, 1930, to a date 
to be fixed. Both cases were then 
heard by the Commission, after due 
notice had been. given, at the Com- 
mission’s hearing room in Jefferson 
City on November 21, 1930, at which 
time and place all interested parties 
were given opportunity to be heard 
and the matter was submitted on the 
record, both applicants being given an 
opportunity to file an amended pe- 
tition to their respective applications 
for the territory they proposed to 
serve and to file maps showing the 
location of their present transmission 
lines in the territory now involved. 
Supplemental applications and maps 
have been received and due to the con- 
flicting questions to be passed upon, 
the two cases have been consolidated 
in this report. 

The supplemental application filed 
by the Warrensburg Company, as well 
as a map, shows the location of its 
present transmission lines contiguous 
to the territory in dispute, including 
the lines extending from a point near 
Concordia west through Lafayette 
county. The aforesaid map shows 
that the Warrensburg Company has 
a 22,000 volt transmission line ex- 
tending almost directly east and west 
from Concordia to the western bound- 
ary line of Lafayette county, this line 
being located most of the way along 
State Highway No. 40. 

The Kansas City Company has also 
filed a map and states with its letter 
of transmittal that a copy of this map 
was sent to the Warrensburg Com- 
pany in September, 1929, showing the 
route of the transmission line that it, 
the Kansas City Company, had 
planned to file in an application for a 
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RE KANSAS CITY POWER & LIGHT COMPANY 


certificate of convenience and neces- 
sity to build a transmission line ex- 
tending from the city of Higginsville, 
south to Highway No. 40, thence east 
along Highway No. 40, passing to 
the north of the city of Concordia 
approximately one mile, thence back 
to Highway No. 40, continuing east 
through the cities of Emma and Sweet 
Springs. It appears that this line was 
never built. That portion, however, 
to the north of Concordia one mile, 
then indicated, is along the same route 
that the Kansas City Company now 
proposes to construct, as described in 
Case No. 7185. 

The Kansas City Company further 
replies in its answer to the leave grant- 
ed for the filing of an amended ap- 
plication in Case No. 7185, that it 
now has before the Commission an 
application to construct a transmission 
line beginning at a point one mile 
north of the city of Concordia, and 
at a point on the transmission line pro- 
posed in Case No. 7185, thence north 
six miles to another transmission line 
that it now has in operation, the point 
of connection there being adjacent to 
the city limits of the city of Alma, 
now served by this company. The 
latter application is filed in Case No. 
7348, received by the Commission on 
November 25, 1930, and is also made 
a part of this report to settle all ques- 
tions involved in this territory. 

The question to be passed upon by 
the Commission in all three of these 
applications is whether or not the pub- 
lic convenience and necessity reason- 
ably require the construction proposed 
and if it does, which of the two ap- 
plicants should be given the authority. 

The evidence and our records show 
that the Warrensburg Company is 


furnishing service along State High- 
way No. 40, running east and west, 
touching the city of Concordia, which 
it also serves. Testimony and our 
records further show that the Kansas 
City Company is furnishing service 
in the neighborhood of the city of 
Higginsville and to the cities of Cor- 
der and Alma which are approximate- 
ly seven miles to the north of High- 
way No. 40 and east of the city of 
Higginsville, and to the village of 
Aullville which is approximately one 
and one-half miles from Highway No. 
40 and some six miles westward from 
the city of Concordia. The Commis- 
sion’s records further show that the 
Kansas City Company is now furnish- 
ing service to the cities of Sweet 
Springs and Emma which lie four 
and eight miles east respectively and 
approximately one mile south of the 
city of Concordia. Our records also 
show that the Kansas City Company 
is furnishing service to the rural ter- 
ritory lying between the adjacent 
cities within which it distributes elec- 
tric service. Our records also show 
that the Kansas City Company fur- 
nishes service to the north of Sweet 
Springs with lines extending north to 
the Alma district. So the territory in 
dispute in these cases is more or less 
completely surrounded by the Kansas 
City Company, surrounded by lines 
beginning at Aullville, extending 
northwestwardly to Higginsville, 
thence north and eastwardly to Corder 
and Alma, and thence southwardly to 
Sweet Springs, thence westwardly to 
Emma, and thence westwardly to a 
point approximately within three miles 
of Concordia and thence north one 
mile. It is at this point that the Kan- 
sas City Company proposes to begin 
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the construction of the line described 
in Case No. 7185, and extending 
westwardly therefrom four miles, 
which point is within four miles of 
the village of Aullville. 

The territory more or less in dis- 
pute between the two companies lies 
along and to the north of the 4-mile 
line just described, so it can be seen 
that should the Kansas City Company 
be authorized to construct the line it 
now proposes, the construction will be 
used to furnish service along the route 
of said line and serve as a part of the 
transmission line that may be neces- 
sary to complete the above-described 
loop. Should the Warrensburg Com- 
pany be authorized to construct the 
transmission line it proposes in its ap- 
plication, the transmission line will 
extend into a territory almost sur- 
rounded by the Kansas City Company 
and in a large part along the route of 
the transmission line described by the 
Kansas City Company in Case No. 
7348. 

Testimony was given by a repre- 
sentative of the Kansas City Company 
in which it is claimed that there was 
at one time a peaceful understanding 
between the two companies to the ef- 
fect that State Highway No. 40 
should be considered as the dividing 
line between them in this territory. 
That, of course, is not a controlling 
feature in passing upon the merits of 
the claims of the two companies in the 
causes now before the Commission, 


but it goes to show what appears to 
have been at one time an understand- 
ing between the two and the trans- 
mission lines now in operation by the 
two companies bear out that view- 
point. 

It is the opinion of the Commis- 
sion that one utility should not at- 
tempt to pierce an open space that may 
exist in the territory surrounded by 
another utility, but that the utility 
should keep before it the fact that 
wherever it is possible to block out 
territory with the view of eventually 
serving the territory with a system 
approaching a network effect, will be 
more in the interest of the public than 
to build an extension into a territory 
which opens but very little opportun- 
ity to build it into a network system 
that can be supplied from more than 
one source. 

It, therefore, appears to the Com- 
mission that the Kansas City Com- 
pany is the logical company to serve 
the territory in dispute and that it 
should be granted the certificate of 
convenience and necessity as sought 
in both cases filed by it. Consequent- 
ly, it appears that the Missouri Pub- 
lic Service Company should be denied 
the authority requested. It further- 
more appears that the public con- 
venience and necessity reasonably re- 
quires the construction as proposed 
by the Kansas City Company and an 
order will issue accordingly. [Order 
omitted. ] 
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RE LONG BRANCH SEWER COMPANY 


NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS 


Re Long Branch Sewer Company 


Valuation — Right of way — Sewerage utility. 
1. A utility’s right of way must be valued for rate-making purposes on the 
basis of what it would cost to acquire the same at the time of the inquiry, 
regardless of the cost, if any, of the actual acquisition, p. 470. 


Valuation — Overhead allowance on land. 
2. No allowance was made for overhead additions on land used by a 
sewerage utility, p. 471. 

Valuation — Going value — Sewerage utility. 
3. An allowance of $80,420 was made for going concern value of a sewer- 
age utility, the total value of whose tangible property, based on reproduc- 
tion cost new depreciated, was $664,532, p. 471. 


Valuation — Working capital and tools — Sewerage utility. 
4. An allowance of $12,000 was made for working capital, and an allow- 
ance of $5,079 was made for miscellaneous tools, of a sewerage utility, 
the total value of whose tangible property, based on reproduction cost new 
depreciated, was $664,532, p. 471. 


Valuation — Deposits of customers — Sewerage utility. 
5. The amount of deposits received by a sewerage utility from customers 
desiring extensions of its system was required to be deducted from its 
reproduction cost value depreciated in ascertaining the rate base, p. 471. 


Valuation — Reproduction cost — Paving over mains. 
6. The cost of paving over mains of a sewerage utility, which were ac- 
tually installed prior to the time such paving was laid, was not allowed 
to be included in the reproduction cost valuation of the utility’s property, 
p. 472. 

Valuation — Inclusion of betterments prior to actual construction. 
7. Rates for a sewerage utility were fixed in anticipation of a considerable 
investment by the company in certain additions to the plant, where the 
utility was actually under order to make such investment and the cost 
of the same had been duly attested, p. 472. 

Return — Amount allowed — Sewerage utility. 
8. An allowance of $63,000 was made for annual return of a sewerage 
utility, having a total rate base of $868,207, p. 472. 

Depreciation — Original cost basis. 
9. The Commission, under the statute creating it, follows the Interstate 
Commerce Commission’s system of accounts which provide that the cal- 
culation of depreciation charges for utilities shall be made on the basis 
of the original cost of the property to be retired, p. 473. 

Depreciation — Amount allowed — Sewerage utility. 
10. A sewerage utility was required to set aside slightly in excess of one 
per cent per annum of the book cost of its property for the creation of 
a depreciation reserve, p. 473. 
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Rates — Room count basis — Tax value basis — Sewerage utility. 
11. The contention of certain municipalities that the rate for privately 
owned sewerage utilities should be based upon the assessed valuation of 
the property served was disapproved, in view of the lack of relation be- 
tween the tax value of a customer’s property and the amount of sewage 
cleared from it; and a rate form proposed by the utility itself, similar in 
theory to the so-called Wright Demand form of electric rate schedule in 
which the number of rooms of a building served is used to determine the 


demand, was approved, p. 475. 


[January 5, 1931.] 
Aree of a sewerage utility for increased rates; 


granted as modified. 


APPEARANCES: John J. Treacy 
and Maurice A. Potter, for the pe- 
titioner ; William L. Edwards, for the 
City of Long Branch; Harry B. 
Breckhurst, for Elberon Improve- 
ment Association; Leo Goldberger for 
himself and two other property own- 
ers; McDermott, Enright, and Car- 
penter by Samuel L. Coombs, for ob- 
jecting taxpayers, West End Com- 
pany, and Estate of Fanny Hess. 


By the Boarp: The petition filed 
in this proceeding shows that: 

The company therein filed a new 
schedule of rates; revenue estimated 
to be produced by said schedule for 
the year ending June 30, 1931, was 
$156,758.25, 

The municipalities served were city 
of Long Branch, borough of West 
Long Branch, and township of Ocean, 
and that each of said municipalities 
were given notice of said change in 
rates. 

The present rates were inadequate 
by reason of increased expense of 
operation ‘ increased taxes 
since 1906, and that they do not afford 
a fair return on the values of the pe- 
titioner’s property rendering sewer 
service. 


By order of the state board of 
health the petitioner is required to in- 
stall four new settling tanks, a sewage 
pumping station, and a chlorination 
treatment system. 

The present rates are inadequate to 
support the installation and operating 
costs thereof; that as of December 31, 
1929, the appraised value of the pe- 
titioner’s property was as follows: 


Present system (less depreciation) $876,581 
New pumping station and settling 
tanks to be constructed ......... 115,773 


Total value after improvement .... $992,354 

The petitioner was incorporated on 
December 1, 1885, and began service 
of a sanitary sewer system in the sum- 
mer of 1886. 

This matter will be considered in 
the following order: 

1. Value of existing property (new 
and depreciated). 

2. Cost of the proposed treatment 
plant. 

3. Return on these values. 

4. Operating expenses, including 
depreciation, and taxes, of the present 
and proposed plants. 

5. The annual revenue required 
(for the present plant and the pro- 
posed treatment plant). 

6. Form of schedule to be approved. 
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RE LONG BRANCH SEWER COMPANY 


7. Individual rates required to pro- 
duce the revenue for service as indi- 
cated in paragraph 5. 


1. Value of Existing Property (New 
and Depreciated). 


Through expert engineer Chester 
G. Wigley, the petitioner submitted an 
appraisal based on the cost to repro- 
duce the petitioner’s property new 
(including working capital of $12,- 
000) in the amount of $994,309 new, 
or after deducting accrued deprecia- 
tion the present value is $876,581. 
This appraisal included the estimated 
cost of replacing existing pavements 
over the mains, regardless whether 
such pavements were required to be 
cut originally in laying such mains; 
it included the cost of all service con- 
nections in place although objection 
was made that it had paid for such 
connections only from 1917. 

A revised appraisal eliminating the 
cost of paving over the mains and 
service connections, and also the cost 
of installing service connections prior 
to 1917 was submitted (Ex. P-12). 
This showed the appraised value new 
to be $900,323 and the depreciated 
value $793,042, to each of which 
amounts was added $12,000 for work- 
ing capital. The items for office fur- 
niture and miscellaneous tools were 
taken at their depreciated value. 

Appendix I has been prepared and 
shows this valuation, that of the ob- 
jectors and the value as found by the 
Board. Each item of the structural 
value includes 15 per cent for over- 
heads so that comparisons may be 
easily made. 

For Long Branch an appraisal of a 
portion of the items included in the 
appraisal by the petitioner was sub- 


mitted through its expert witness 
Clyde Potts. 

These two appraisals can be more 
easily compared if taken item by item 
and this will be done. 

Buildings: Each appraisal takes 
the value of $18,610 as the reproduc- 
tion cost of the buildings. Mr. Potts, 
however, assumed that the construc- 
tion of the new treatment plant would 
render obsolete the buildings and, 
therefore, considered that the depre- 
ciation of buildings of 30 per cent, as 
taken by the petitioner’s witness, 
should be about 92 per cent. Testi- 
mony submitted by the petitioner, 
however, indicates that these build- 
ings will be used in connection with 
the new treatment plant and they 
should, therefore, be depreciated on 
the basis of their present physical con- 
dition. For depreciation of the build- 
ings, the Board finds a 65 per cent 
condition and the depreciated value 
will be fixed by the Board on this 
basis. 

Service Connections: In the re- 
vised valuation of the petitioner 1,789 
service connections are included this 
being on the basis of the service con- 
nections installed at the cost of the 
company since 1917 at $14 each. This 
aggregates $25,046 value new and de- 
preciated value $23,543. Mr. Potts 
values all the service connections, 
3,531, at $12.65 each and with a per- 
centage condition of 60 per cent ar- 
rives at the depreciated value of 
$26,801. These figures would be re- 
duced proportionately if the number 
had been taken as 1,789, as shown in 
Ex. P.-12. The Board accepts the 
company’s value new and depreciated 
for this item. 

Collecting System: The company’s 
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witness values this system at $663,- 
826 and a percentage condition of 88 
per cent indicates a depreciated value 
of $584,167; Long Branch’s expert 
has a value new of the system of 
$384,444 and, with a percentage con- 
dition of 71.6 per cent, the depreciat- 
ed value is $274,366. 

The testimony on behalf of Long 
Branch indicates that the unit prices 
used in this appraisal are not entirely 
consistent one with the other and are 
on a considerably lower plane, than 
those presented by the petitioner. The 
Board finds that the value new of the 
company’s collecting system as set 
forth by the petitioner’s expert is rea- 
sonable and the Board will accept it. 
The percentage condition as found, 
however, is 83.3 which makes the de- 
preciated value of this collecting sys- 
tem $552,967 which the Board adopts. 

Disposal Works: The two wit- 
nesses are in very close accord as to 
the value new of the disposal works, 
one showing $63,472 and the other 
$62,774. With respect to the present 
condition, however, there is a con- 
siderable difference due to the fact 
that the objector’s witness assumed 
that a large part of the disposal works 
would be rendered obsolete by the new 
construction. The company’s witness 
finds a present or depreciated value of 
$42,956 in comparison with a depre- 
ciated value by the objector’s witness 
of $30,030. The Board finds as the 
reproduction cost new, $62,774, and 
the depreciated value or present value 
as $42,114. 

Miscellaneous Tools and Supplies: 
The petitioner’s expert shows a de- 
preciated value of $5,079 for this 
item, which is not included in the ap- 
praisal for the objector. This item is 
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usually placed with the working capi- 
tal and bears no overhead or going 
concern percentage addition. This 
figure is accepted as the present value 
of this property. 

As found by the Board the cost to 
reproduce the depreciable fixed tan- 
gible capital is $771,282, and the 
present or depreciated value is $631,- 
616. 

Land: The company’s real estate 
witness values the three parcels of land 
with an aggregated frontage of 
179.17 feet on Long Branch avenue 
and 188.4 feet rear at $22,250. The 
objectors value this plot at the rate of 
$70 per foot or $12,416. The Board 
fixes the value for the northerly 80 
feet front and rear at $8,500, and the 
remaining portion, 99.17 feet front 
by 108.4 feet rear at $11,500, a total 
of $20,000 based on the weight of the 
testimony given in this case. For the 
parcel fronting 10.66 feet on North 
Broadway by 100 feet depth, the com- 
pany’s land appraiser gives a value of 

2,500; no value is given on behalf 
of Long Branch. The company’s 
figure will, therefore, be accepted. 

Rights of Way: The company’s 
expert values the rights of way of an 
aggregate length of 5,208 feet at $2 
per foot, making a total of $10,416. 
The objectors assert that there is no 
evidence of what these rights of way 
cost, if anything, and that the value 
is so uncertain that no weight should 
be given to the testimony on behalf of 
the petitioner. 

[1] The Board has had this ques- 
tion before it in a number of cases 
and is of the opinion that even though 
a right of way may even have been 
presented to the company this right 
of way should be valued on the basis 
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of what it would cost to acquire same 
at the time of the inquiry. The value 
of $2 per foot is consistent with that 
allowed by the Board in a number of 
similar cases and the Board will fix 
the value of these rights of way at 
$10,416 based on the weight of evi- 
dence. 

[2-4] Overheads on Land: The 
company’s witness adds the amount of 
$5,274 to cover overhead additions on 
lands. The Board disallows this 
(Minnesota Rate Cases (1913) 230 
U. S. 352, 57 L. ed. 1511, 33 Sup. Ct. 
Rep. 729, 48 L.R.A.(N.S.) 1151, 
Ann. Cas. 1916A, 18). As shown in 
Appendix I, the Board takes the total 
value of the tangible property based 
on reproduction cost new $804,198, 
depreciated value $664,532. It al- 
lows going value in the amount of 
$80,420 making the total value of 
fixed capital new $884,618, and de- 
preciated $744,952. To this is added 
for working capital $12,000 and for 
miscellaneous tools $5,079, making a 
total reproduction cost new of the 
existing property $901,967 and a de- 
preciated value of $762,031. 

[5] The company has received 
from customers desiring extensions of 
its system deposits amounting to 
$9,579, which sum is to be deducted 
from the foregoing amounts and 
leaves $752,434 as the depreciated 
value of the company’s existing plant. 
Related to the reproduction cost new 
including nondepreciable items, this 
shows a percentage condition of 94.6 
whereas the depreciable property 
alone shows a percentage condition of 
81.9. 


2. Cost of Proposed Treatment Plant. 


The company’s expert witness, Mr. 


Daniels, submitted plans, specifica- 
tions, and an estimate of the cost of 
this proposed plant, which has been 
ordered installed by the state board of 
health. His estimate is $115,773. 
There is no opposing testimony and 
the Board will fix the cost of the pro- 
posed plant at $115,773 for use in the 
instant case. 

Other Indications of Value: In Ex. 
O-1 Hulsart shows a depreciated 
“Value” of $353,273.58. He obtained 
this by assumi.:g a value of $260,004 
taken from a previous 1916 valuation 
of the Board’s engineers, adding 
thereto each year’s construction and 
deducting for depreciation 1 per cent 
of the sum. This calculation gives no 
weight to the higher level of prices 
now prevailing and which the courts 
have ruled should be given considera- 
tion. 

Attached to the brief for the pe- 
titioner Mr. Wigley submits a calcu- 
lation giving an adjusted book value 
new (not depreciated) of $866,009 
which includes an addition of 15 per 
cent not shown on the books, but does 
give weight to the present plane of 
prices, 

The company’s annual report as of 
December 31, 1929, shows the book 
cost of the plant and equipment as 
$348,464 which results from deduct- 
ing the reserve for depreciation in the 
amount of $63,665 from the cost new 
of such property. Adding this sum 
to $348,464 results in a book cost new 
in the amount of $412,129. 

In another calculation Mr. Wigley 
revises Mr. Potts’ partial valuation by 
repricing the inventory of the collec- 
tion system at unit prices used by Mr. 
Potts elsewhere in the state, supplying 
what in Mr. Wigley’s opinion has 
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been omitted in said valuations, in- 
cluding going value and working capi- 
tal; this calculation results in a value 
new of $1,058,145. This, of course, 
is not binding on the objectors. 

[6] The Board does not include 
paving over mains not cut in the value 
as found. The reproduction theory 
contemplates reproducing at _ the 
present plane of prices the petitioner’s 
property now used and useful in the 
same manner in which it was pro- 
duced. This excludes consideration 
of a valuation of the paving over of 
mains not cut in producing the system. 
Such exclusion is definitely justified 
in Des Moines Gas Co. v. Des Moines, 
238 U. S. 153, 159, 59 L. ed. 1244, 
P.U.R.1915D, 577, 589, 35 Sup. Ct. 
Rep. 811, in the following language: 

“As to the item of $140,000, which, 
it is contended, should be added to the 
valuation, because of the fact that the 
master valued the property on the 
basis of the cost of reproduction new, 
less depreciation, and it would be 
necessary in such reproduction to take 
up and replace pavements on streets 
which were unpaved when the gas 
mains were laid, in order to replace 
the mains, we are of opinion that the 
court below correctly disposed of this 
question, These pavements were al- 
ready in place. It may be conceded 
that they would require removal at 
the time when it became necessary to 
reproduce the plant in this respect. 
The master reached the conclusion 
that the life of the mains would not 
be enhanced by the necessity of re- 
moving the pavements, and that the 
company had no right of property in 
pavements thus dealt with, and that 
there was neither justice nor equity in 
requiring the people who had been at 


the expense of paving the streets to 
pay an additional sum for gas because 
the plant, when put in, would have 
to be at the expense of taking up and 
replacing the pavements in building 
the same. He held that such added 
value was wholly theoretical, when no 
benefit was derived therefrom. We 
find no error in this disposition of the 
question.” 

[7, 8] Rate Base. After full con- 
sideration of the testimony and ex- 
hibits in this case, the Board finds 
the fair value of the property of the 
petitioner in place on December 31, 
1929, at $752,434, and accepts the 
estimate of $115,773 as the reason- 
able cost of the proposed new treat- 
ment plant to be constructed in time 
to be put in service for the 1931 sum- 
mer season. The sum of these two 
items is $868,207 which the Board 
fixes as the capital rate base in this 
case. 


3. Return on Value of Property. 


The objectors claim that “‘admitted- 
ly its mains are large enough to take 
care of all the building in the city.” 
That the disposal plant now proposed 
may never be built; that, therefore, 
the Board should dismiss the petition 
for increased rates. 

The record in this case is convinc- 
ing to the Board; the value of the 
present property has in large measure 
been supported by competent evi- 
dence; the company is under order to 
make large additions to its disposal 
plant, the cost of which has been duly 
attested. 

The courts of this state have held: 

“The real test of the justice and 
reasonableness of an individual rate 
seems to be that it should be as low as 
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possible and yet ‘sufficient to induce 
the investment of capital in the busi- 
ness and its continuance therein.” 
(Public Service Gas Co. v. Public 
Utility Comrs. (1913) 84 N. J. L. 
463, 87 Atl. 651.) 

The petitioner is faced with the fact 
that it must in order to finance the 
new construction herein referred to, 
induce the investment of considerable 
capital in its business. 

The Board, therefore, hereby fixes 
a return of $63,000 on the rate base 
or value of the property in existence 
on December 31, 1929, and the fair 
cost of the disposal plant to be con- 
structed as proposed, as fair and rea- 
sonable under the circumstances re- 
vealed by the record. 


4. Operating Expenses, Including De- 
preciation and Taxes. 


After eliminating $10,361 duplica- 
tion in the petitioner’s estimate of 
operating expenses and taxes for the 
first year under the new rates, there 
remains the figure of $72,107 as 
shown in first column of Table I. The 
items in line A appear to be reason- 
able and will be allowed. - 


Tas_e I. 


Operating Expenses for Full Year as Esti- 
mated by Petitioner and by Board for Ex- 
isting Plant and Proposed Treatment 


Plant. 
As Estimated by 


Items Petitioner Board 
A. Operating expenses prop- 

De oiictecces na ov Caine $22,455 $22,455 
B. Depreciation or amorti- 

eee 14,775 5,800 
oS ee 31,377. 25,000 
D. Unpaid bills? .......... 1,143 1,143 





+ $69,750 $54,398 


Revenue deductions .. 





E. Bills to vacant prop- 
BE] ooycscnesecwcs 2,357 2,357 
| Ser sree rr $72,107 $56,755 


1Unpaid bills $1,143. Bills rendered to 
owners of vacant property, not paid, etc., 


$2,357. Total $3,500. 
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[9, 10] Item B, Depreciation or 
amortization to be charged annually 
to expenses is calculated by the com- 
pany on the basis of reproduction cost 
new of the various items of property. 
The Board under the statute creating 
it follows the I. C. C. systems of ac- 
counts which provide that the calcula- 
tion shall be made on the basis of orig- 
inal cost of property to be retired. 
The 1916 appraisal made by the 
Board’s_ staff shows the ledger 
balances of fixed capital of the pe- 
titioner from 1886 when it began 
operations to 1911 when it com- 
menced filing its verified annual re- 
ports with the Board. These reports 
cover the years 1911 to 1929, inclu- 
sive. As of December 31, 1925, fixed 
capital cost new amounted to $356,337 
and the reserve for depreciation bal- 
ance was $49,914. For 1926 report 
the reserve was deducted from fixed 
capital and the net amount was shown. 
This practice has since been followed. 
Calculation shows that as of Decem- 
ber 31, 1929, the balance in fixed capi- 
tal cost new would be $412,129 and 
the reserves $63,665 or 15.45 per cent. 
The company has in recent years been 
charging 1 per cent of the depreciated 
book cost for depreciation expense. 
This was formerly credited to the re- 
serve for depreciation, but since 1925 
has been deducted directly from fixed 
capital account. <A charge of 1 per 
cent of fixed capital balance each year 
since 1910, when the Board was con- 
stituted, would have created the re- 
serve of $63,665 or 15.45 per cent. 
This percentage closely approximates 
the percentage of accrued deprecia- 
tion (13.8 per cent) found by the pe- 
titioner’s expert in his appraisal or 
18.1 per cent found by the Board. 
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If the company had set aside 0.6 
per cent per annum on the book cost 
from 1886 to 1929, the reserve would 
have approximated the 15.45 per cent 
aforesaid; or if it had set aside 1 per 
cent per annum since 1886 the reserve 
would not exceed 25 per cent of the 
book cost of its fixed capital. The 
new treatment plant is to be composed 
of equally long lived units. This leads 
to the conclusion that 1 per cent of the 
total of $527,902 ($412,129 present 
plant and $115,773 the proposed 
plant) or approximately $5,300 will 
be an adequate allowance for long 
lived property. But to take care of 
office furniture and other short lived 
property the Board fixes $5,800 as a 
reasonable charge for this item of ex- 
pense in the instant case. The com- 
pany charged $3,595 for this item in 
1929. If conditions should change, 
this item may be adjusted according 
to the facts. But as was recently 
stated by Chief Justice Hughes in the 
Illinois Telephone Rate Case (— U. 
S. —, 75 L. ed. —, P.U.R.1931A, 
1, 13, 51 Sup. Ct. Rep. 65): “It is 
evident that past experience is an indi- 
cation of the company’s requirements 
for the future.” 

Taxes: On the basis of its orig- 
inal claim of value and revenue re- 
quired thereon the petitioner in Ex. 
P-8 estimated 1930 taxes at $31,377 
whereas the objector in Ex. O-1 esti- 
mated them at $12,410. The 1929 
taxes were $10,902. The greatest in- 
crease estimated by the petitioner was 
in property taxes—increased from 
$5,802 to $20,000. Counsel for Long 
Branch indicated that in view of the 
basis of assessment on Long Branch 
($5,718) taxes for 1929 the addition 
of the value of the proposed disposal 


plant (to cost $115,773) should pro- 
duce no such increase in this item. 
The Board agrees with this view and 
allows $25,000 for taxes of this 
kind. 

Uncollectible Bills: An analysis of 
these items included in the $3,500 es- 
timated expense of this kind indicates 
that it is composed of two parts (a) 
one part is properly for bills correctly 
rendered but not paid; (b) the other 
part consists of bills rendered for 
vacant properties, rebates, and a small 
allowance of $55 for right of way. 
The latter should be taken care of by 
the allowance if return on $10,416 al- 
lowed for value of rights of way. 
Under (a) $1,143 appears to be the 
prorated amount chargeable to ex- 
penses based on past experience. The 
remainder is taken care of in the 
amount estimated to be produced by 
the schedule of rates as applied to the 
units of service, or, as to $55, by capi- 
tal allowance for rights of way. 


5. Annual Revenue Required. 


(For the present plant and the pro- 
posed treatment plant.) 
This will be shown in Table II, 
which follows: 
Taste II. 


Annual Revenue Required of Customers for 
Use of Existing and Proposed Plant. 

Return on property 

Revenue deductions 


Total revenue (occupied prop- 
erty) 

Bills on vacant property (to be 
cancelled) and rebates 


Estimated revenue from proposed 
amended rates 143,314 
Excess (16.5%) 


Table II shows that the total 
revenue required to provide for the 
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return of $63,000 per annum and rea- 
sonable operating expenses and taxes 
on present and proposed plant will 
amount to $117,398 to which is added 
$2,302 for the average amount billed 
for vacant properties. This $23,614 
(or 16.5 per cent) less than the 
amount indicated in the amended esti- 
mate of the petitioner. 


6. Form of Schedule to Be Approved. 


[11] The present rates are those 
set forth in § 8 of an ordinance of the 
city of Long Branch approved April 
16, 1906, as follows: 

“Section 8. That all property as- 
sessed by the assessors of the city at 
a valuation not exceeding $5,000, oc- 
cupied by a private family, shall not 
be charged more than $10 per annum 
for the usual use of said sewer, and 
that all property assessed as aforesaid 
at a higher valuation than $5,000 shall 
not be charged for the use of said 
sewer a greater price than two mills 
on the dollar as per assessed valua- 
tion, provided that in case of double 
houses, blocks or buildings, double 
stores, offices, or any building or 
apartment house or store used by sep- 
arate and distinct families, tenants, or 
occupants, the said sewer company 
shall have the right to charge for 
every part of such house, store, or 
building so occupied, a separate and 
distinct price or charge in accordance 
with the rate fixed by this ordinance 
and in all cases where separate tenants 
or occupants are fitted up with plumb- 
ing the said sewer company shall 
charge for the same separately and 
provided further that said rates shall 
not apply to public buildings, hotels, 
boarding houses, public laundries, and 
factories.” 


P.U.R.1931A. 


The proposed form of schedule is 
based largely on— 

(a) Charges per 
fixture. 

(b) Drains according to size. 

(c) Occupational charges similar 
in character to those now charged but 
more uniform and reasonable as be- 
tween each other. 

The objectors claim that the ordi- 
nance rates are more reasonable and 
cite the fact that many municipalities 
use same. This form of rate is con- 
venient by reason of the fact that the 
assessed valuation has been deter- 
mined for purposes of general tax- 
ation. But in the opinion of the 
Board, the assessed valuation has no 
close relation to the amount of sewage 
to be cared for from any particular 
property ; one might as well agree that 
municipal water rates should be fixed 
on the same basis. The petitioner on 
the other hand, when faced with the 
difficult problem of prorating the cost 
of the sewage system amongst the 
users thereof, has submitted a more 
logical form of schedule for the pur- 
pose than is the existing schedule. It 
is, in fact, in large part similar in 
theory to the so-called Wright De- 
mand form of schedule in which the 
number of rooms is used to roughly 
determine the maximum demand of a 
customer in his use of electricity. 
This latter form of electric rate sched- 
ule is in use in a large number of com- 
munities. For these reasons the 
Board approves the general form of 
the rate schedule. 


room or/and 


7. Individual Rates Required to Pro- 
duce the Revenue for Service as 
Indicated in Paragraph 5. 


The schedule of rates set forth in 
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Schedule I attached to the petition in 
this matter was estimated to produce 
$156,758.25; an amended schedule 
was submitted which was calculated 
to produce an annual revenue of 
$143,313.65. 

Table II herein, however, shows 
that the fair annual revenue to be pro- 
vided by the schedule approximates 
$120,000 after allowing for ordinary 
vacancies. While preserving the gen- 
eral form of the schedule the Board 
will reduce the individual rates for 
fixtures, rooms, and drains as more 
fully set forth in Appendix IT hereto. 
Appendix II indicates that an esti- 
mated billing of $122,855 would re- 
sult from the use of the schedule 
therein set forth and found reason- 
able by the Board. This allows a 
slightly larger resulting revenue due 
to the fact that it has been the ex- 
perience of most utilities that a con- 
siderable increase in rates causes a cer- 
tain percentage of customers to dis- 
continue a part or all of their service 
theretofore taken under lower rates. 

The Board, therefore, finds and de- 
termines: 

1. That the schedule of rates pro- 
posed by the Long Branch Sewer 
Company as a whole is unjust and un- 
reasonable and approval thereof, in 
its entirety, should be and hereby is 
denied. 

2. That the fair value of the exist- 
ing property of the applicant is, as of 
December 31, 1929, $752,434; that 
the reasonable cost of the additional 
treatment or disposal plant it is re- 
quired to install forthwith is $115,- 
773; that the fair value of the com- 
pany’s property devoted to public use 
on which it is entitled to earn is 
$868,207. 


3. That the fair return on said 
value of $868,207 is $63,000 per 
annum. 

4. That the fair net annual revenue 
which will produce this return is 
$117,400 after allowing for vacancies 
and discontinuance of service. 

5. That the present schedule of 
rates will not produce this revenue and 
is, therefore, unjust and unreasonable. 

6. That a just and _ reasonable 
schedule of annual rates to be charged 
in advance for the calendar year 1931 
is set forth in Appendix IT hereto. 

7. That upon acceptance and filing 
of said schedule referred to in para- 
graph 6 preceding within fifteen days 
after receipt hereof, the petitioner 
may impose and charge the rates in 
said schedule for service for the 
season of 1931 subject nevertheless 
to the following conditions: 

1. That it shall proceed forthwith 
to put into execution its plans for the 
proposed treatment or disposal plant 
by executing a contract for the con- 
struction thereof on or before the 15th 
day of February, 1931, and 

2. Complete and put in service said 
additional plant on or before June 1, 
1931. 

A failure to comply with these two 
conditions will serve to abrogate the 
foregoing findings by reason of the 
failure of the company to furnish the 
plant upon which these findings are 
predicated. 

Dated January 5, 1931. 


APPENDIX II, 


Schedule of Annual Rates Found Reasonable 
by Board to Be Charged by Long Branch 
Sewer Company Beginning with 1931 Sea- 
son Provided New Disposal or Treatment 
Plant Is Put in Service on or before June 
Z, 193i. 

Fixtures $1.60 each 

is |” 
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Drains, ?-inch or less 
Drains, 1-inch 
Drains, 14-inch 
Drains, 2-inch 


Drains, 6-inch 

Bottle washing equipment 

Dish washing machines ........ 

Soda fountains 

Miscellaneous fixtures averaging 12.00 


Occupational Charges to Be Charged in Con- 
junction with and in Addition to the Basic 
Rates Applicable to the Building Served 
with Sewer Service. 


Auto service stations 

Bath house (public) per 10 lock- 
ers 

Bakeries 

Banks 

Barber shops 

Blow-off steam plant per H. P. .. 

Boarding houses 

Bottling plants 

Bowling alleys 

Car laundries 

Churches 

Club houses 

Comfort stations 

Dairies 

Dyeing and cleaning establish- 
ments 


Fish markets 
Funeral parlor 
—_ public, per one thousand 


2 

Halls and lodge rooms 

Hospitals 

Ice cream factories 

Laundry hand 

Laundry, steam 

Lumber mill, coal yard, or feed 
store 

Meat markets 

Municipal building 

Offices in buildings 

Photographers or blueprinting .. 

Pier 

Play Room 

Pool rooms 

Post offices 

Poultry slaughter houses 

Printing plants, per one thousand 
sq. ft. 

Public libraries 

Railroad stations 

Restaurants, cafes, clubs, quick 
lunch, and tea room 

Saloons and bar rooms 

Schools, public 

Schools, private 

Shops, repair, plumbing, machine 

Stables, per stall 

Storage and warehouse, per one 
thousand sq. ft. 

Stores, per one thousand sq. ft. .. 


Factories per two thousand sq. ft. 14.00 Theatres 
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Re Wisconsin Telephone Company 


[U-3899.] 
Apportionment — Telephone toll revenue. 
1. An accounting practice for the division of toll revenue, under which 
the rental of a local subscriber was based upon an amount that would 
be required if the local exchange were isolated and had the prerogative 
of being able to call distant points, was approved, rather than a proposed 
allocation of a portion of the toll revenue to local exchange revenue which 
would necessarily require the inclusion of a part of toll expense and toll 
property in the operating expenses and valuation of the local exchange, 


p. 478 
Depreciation — Sinking-fund basis — Telephone utility. 
2. The charge to operating expenses of a telephone utility for annual 
depreciation was computed on a 5 per cent sinking-fund basis, p. 480. 
Expenses — Licensee revenue — Telephone utility. 
3. An allowance, in the annual operating expense account of a telephone 
utility for payments to a parent company furnishing services of .6 of 1 
per cent of its gross revenue under a “licensee contract,” was approved, 
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Return — Estimate of increased revenue — Redistribution of service classifica~ 


tions. 


4. The estimate of increased revenues under increased rates for a tele- 
phone company was based by the Commission upon the classification of 
subscribers under the old rate, notwithstanding the contention of the com- 
pany that a substantial number of subscribers would change their service 
to a lower and cheaper classification, p. 480. 


Return — Amount allowed — Telephone utility. 
5. Although a proposed rate increase of a telephone company was held 
not to be fully justified in that it would probably yield revenue in excess 
of the estimated requirement, the increase was approved, p. 480. 


[January 3, 1931.] 


A PPLICATION of a telephone utility for authority to increase 
rates; granted in accordance with the opinion herein. 


By the Commission: The applica- 
tion in this case was filed with the 
Commission on November 1, 1929, 
and states that the rates at present in 
force at the Marinette exchange do 
not permit the petitioner to earn a rea- 
sonable rate of return. The present 
and proposed rates are as follows: 
[Rate tables omitted. ] 

Hearing was held in Madison on 
May 19, 1930, and in Marinette on 
July 25, 1930. J. F. Krizek and F. 
M. McEniry appeared for the Wis- 
consin Telephone Company and C. F. 
Kuchenberg, City Attorney, and R. 
P. Murray, Mayor, for the City of 
Marinette. 

The company introduced exhibits 
dealing with the revenue situation and 
purporting to show that with the pro- 
posed increase in rates the company 
would still be earning less than a rea- 
sonable return upon the book value of 
the property. These exhibits are 
based upon the number of subscriber 
stations in service as of December 31, 
1929, revenue earned during the 
twelve months ending December 31, 


P.U.R.1931A. 


1929, and upon property and plant as 
of the same date. 

[1] The representatives of the city 
dwelt at some length upon the division 
of revenue between the local exchange 
and the toll system, attempting to 
show that some proportion of the toll 
revenue should be credited to the local 
exchange. However, the present 
method of accounting has been exam- 
ined and approved by the Commission 
in the past and we can see no occasion 
for a change. Under the present 
method the fixed rental of the local 
subscriber is just what it would be if 
his local exchange were isolated and 
he has the advantage of knowing 
that, if occasion should arise, he can 
call distant points, at no additional cost 
except as he uses the toll service. If, 
as the city advocates, a proportion of 
the toll revenue were credited to the 
local exchange this would have to be 
done for all exchanges in the state and, 
since the toll system does not show 
excessive earnings, there would then 
be two alternatives. One would be to 
assess against each local exchange a 
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corresponding proportion of the in- 
vestment and expenses of the toll sys- 
tem which would nullify the benefit 
of the additional revenue. The other 
would be to increase the toll rates and 
if this were equitably done it would 
increase the toll revenue from a given 
exchange by the same amount as was 
credited to it. Neither alternative 
would reduce the total burden to be 
borne by the subscribers of the ex- 
change in question but at the most 
only shift a larger proportion onto the 
subscribers actually using toll serv- 
ice. Since, as pointed out above, these 
subscribers are already carrying the 
costs of the toll system in addition to 
paying their share of the local ex- 
change costs, while the subscribers not 
using the toll system have, at no cost, 
the advantage of the right of being 
connected to it, such a shift would be 
uncalled for. 


The company introduced an exhibit 
showing that during the period for 
which a detailed check was made, only 
15.7 per cent of the subscribers in 
Marinette used the free toll service to 
Harmony Corners at all and even 


fewer used it regularly. Under these 
conditions it seems only fair that the 
subscribers who actually use the serv- 
ice should pay for the same. We find, 
therefore, that it is reasonable and 
equitable that the company should ap- 
ply its standard authorized toll rates 
to the service from Marinette to Har- 
mony Corners. 

The property and plant shown as 
of December 31, 1929, is $206,784.04, 
which seems to be a reasonable figure 
to use. To this should be added the 
general office pro-rate and district pro- 
rate shown in the company’s exhibit 
of respectively $9,006 and $1,456, 


P.U.R.1931A. 


making a total of $217,246.04. 

Exchange service revenues for the 
twelve months ending December 31, 
1929, were $66,547.37 and miscel- 
laneous operating revenue $2,741.71, 
making a total operating revenue of 
$69,289.08. 

Operating expenses before pro- 
vision for return, as claimed in the 
company’s exhibit, amounted to $65,- 
501.07. We see no reason to ques- 
tion any of the items of expense 
incurred or claimed as shown in the 
exhibit except the items of mainte- 
nance, $17,312.40, depreciation $14,- 
067.29, and licensee revenue debtor, 
$987.70. 

The company admits that the main- 
tenance expenditures during 1928 and 
1929 were very high and, therefore, 
used the average experience of the 
past five years, namely $6.87 per sta- 
tion, as the anticipated maintenance 
cost. There is no doubt that the in- 
clusion of two years of abnormally 
high maintenance makes this figure 
unduly high. The average cost for 
the ten years ending December 31, 
1929, was $6.01 per station. There 
is further to be considered the fact 
that the company has just expended 
large sums of money to put a large 
part of its wire plant under ground. 
This change should substantially re- 
duce the future costs of maintenance. 
A study of the 1929 experience of the 
Wisconsin Telephone Company at a 
number of its other exchanges of 
comparable size and characteristics 
shows an average. maintenance cost of 
$5.46 per station or 6} per cent of the 
book value. We, therefore, believe 
that $5.50 per station is an adequate 
provision for maintenance in this case. 
On the basis of 2,584 stations this 
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makes the requirement for mainte- 
nance $14,212 which is 6.9 per cent 
of the book value of the property. 

[2] As we have done in previous 
cases involving rates of Wisconsin 
Telephone Company, we have com- 
puted the required charge to operating 
expenses for depreciation on a 5 per 
cent sinking-fund basis which gives 
us a total of $9,451.85 instead of 
$14,067.29 as claimed. 

[3] As in previous cases, the allow- 
ance for payments to the American 
Telephone and Telegraph Company 
will be .6 of 1 per cent of the tele- 
phone revenue. Before the allowance 
for “Licensee Revenue—Dr.,” there- 
fore, we have the following ex- 
penses : 


EE, Co icactccs ioe daowecen $14,212.00 
SIE, <3 avy g ws pial oe cisccin ow o> 9,451.85 
5 EES ee eoeanee ree 14,737.23 
OS errr 7,423.82 
General and miscellaneous ....... 3,599.87 
Uncollectible operating revenue .. 87.90 
yA Sa pe Se Sei Roe tae ae 6,228.76 
MEE bcbiees dows seirenoneniwanas 1,056.60 

$56,798.03 


It appears that the additional re- 
quirements for state and Federal in- 
come taxes on the increased revenue 
will amount to $509.31. This amount 
should be added to the $56,798.03 
shown above, bringing the total ex- 
pense before return and before pay- 
ments to the American Telephone and 
Telegraph Company to $57,307.34. 

On the book value of $217,246.04 
full provision for return would 
amount to $17,379.68 bringing the 
total expense before ‘“‘Licensee Reve- 
nue—Dr.” to $74,687.02. This 
would amount to 99.4 per cent of the 
total required revenue, which would 
indicate a total revenue requirement 
of $75,137.85. 


[4] The company has assumed, in 
making its estimates of increased 
revenue, that there will be a rather 
substantial redistribution of residence 
subscribers resulting in a smaller num- 
ber taking the two-party service and 
an increased number taking the four- 
party service. We have had occasion 
to check such estimates in connection 
with other cases and have found very 
little evidence of such tendency to- 
ward the lower classes of service. We 
are inclined, therefore, to base the 
estimate of increased revenue on the 
classification of subscribers as of De- 
cember 31, 1929. Application of the 
proposed rates to the various classes 
of service indicates an increase of 
$9,403.20. 

[5] The revenue for the twelve 
months ending December 31, 1929, 
was $69,289.08. As far as we 
can judge, therefore, the proposed 
increase, if applied during the 
same period, would have produced 
revenues of $78,692.28 or $3,- 
554.43 over the estimated require- 
ments. 

We find, therefore, that the sched- 
ule of rates which the company pro- 
poses to place in effect is not fully 
justified but that, except as other and 
different rates are provided in this 
order, the schedule should be ap- 
proved. 

It is therefore ordered that the ap- 
plicant, Wisconsin Telephone Com- 
pany, may place in effect at its Mar- 
inette exchange for service rendered 
on and after the first billing date after 
the date of this order, the schedule of 
rates proposed by it in its application 
in this case, except that for the classes 
of service hereinafter enumerated, the 
rates provided in this order shall 
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be substituted for those proposed in 
the application : 


Net Rate 
per Mo. 
Business 
EY civusuensceersicpesnennen $4.25 
CO ror er 3.75 
PBX trunk (including hotel guar- 
antee)—same rate as one-party 
business. 
Residence 
CE iin cdcdsoomsdsageasavasees 2.50 
Ne sc.d eds on waacauanpae nie 2.15 
Ee oigk oni a eeg evinces came 1.90 
PBX trunk—same rate as one-party 


residence. 


Charitable Institutions 
One-party lines—One-party residence rates. 
Extension telephones—Residence extension 
rates. 


Public and Parochial Schools 
One-party lines—One-party residence rates. 
Extension telephones—Residence extension 
rates. 


It is further ordered that the Wis- 
consin Telephone Company may place 
in effect its standard authorized toll 
rates for toll service from Marinette 
to Harmony Corners. 





WISCONSIN RAILROAD COMMISSION 


Re Kenosha Municipal Water Department 


[U-4041.] 


Discrimination — Ownership of meters — Rental. 
1. Although the Commission, under a statute prohibiting a utility from 
charging different rates to customers who own their own meters than to 
customers whose meters are furnished by the utility, may in some cases 
permit the utility to pay customers owning their own meters a reasonable 
rental therefor, it will not authorize the charging of a meter rental against 
customers not owning such equipment, p. 482. 

Service — Acquisition of privately owned meters — Municipal plant. 
2. A municipal water utility was instructed to acquire all meters owned 
by its customers at their depreciated value, according to a uniform value 
placed upon the meters of certain periods and fixed by the utility subject 
to review by the Commission, p. 483. 


[December 29, 1930.] 


I NVESTIGATION by the Commission on its own motion into the 

rental charged by a municipal water department for the use 

of meters by its customers; rates for this type of service 
adjusted. 


By the Commission: Informal 
complaint having been made by S. 
Wolkomir to the effect that the meter 
rental charge assessed by the Kenosha 
Municipal Water Department for the 
use of meters is unreasonable and un- 


P.U.R.1931A.—31. 


lawful, and the Commission being 
satisfied, upon due investigation, that 
facts existed sufficient to warrant a 
further investigation and hearing 
with respect to said matter, a hearing 
was duly ordered and held, on motion 
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of the Commission, on October 17, 
1930, at Kenosha. The appearances 
were: 

City of Kenosha by C. D. Richard- 
son, Assistant City Attorney, and 
P. J. Hurtgen, Director of Public 
Works ; Samuel Wolkomir, in his own 
behalf. 

The rates effective in Kenosha are 
as follows: 


Fire protection service—per annum, $59,000. 
General Service and Private Fire Protection 
Service: 
First 5,000 cu. ft. used per one-half year 
$1.20 per M cu. ft. 
Next 5,000 cu. ft. used per one-half year 
1.00 per M cu. ft. 
Next 10,000 cu. ft. used per one-half year 
20 per M cu. ft. 
Next 30,000 cu. ft. used per one-half year 
80 per M cu. ft. 
Next 100,000 cu. ft. used per one-half year 
70 per M cu. ft. 
Next 150,000 cu. ft. used per one-half year 
.60 per M cu. ft. 
Next 700,000 cu. ft. used per one-half year 
.50 per M cu. ft. 
All over 1,000,000 cu. ft. used per one-half 
year .45 per M cu. ft. 


Minimum charge per half year, $3.00. 
Penalty of 10 per cent will be added to bills 
not paid within ten days of date thereof. 


An examination of the official rate 
file of the Kenosha Municipal Water 
Department in the Commission’s of- 
fice shows a pamphlet containing cer- 
tain rules and regulations based on 
resolutions made by the water com- 
missioners. The following relates to 
renting meters: 

“Resolved, Whereas: Chapter No. 
499 of the Laws of 1907 ‘known as 
the Utility Law seems to indicate that 
a public utility may not sell the water 
meters by which they furnish patrons 
water’ and 

“Whereas: Under said law the 
public utility may be permitted to 
charge a reasonable rental for the use 
of said water meters, and 


P.U.R.1931A. 


“Whereas: It has been determined 
that the ordinary life and usefulness 
of said meter is about ten years: 

“Now Therefore, Be it resolved by 
the board of water commissioners of 
the city of Kenosha that from and 
after the lst day of January, 1912, 
the rental charge for the use of meters 
shall be as follows, to wit: 


“And Be It Further Resolved: 
That this resolution shall not apply to, 
or affect any person, firm, or corpora- 
tion who have on or before the Ist 
day of January, 1912, purchased and 
paid for the meters which they are 
now using.” 

It appears from the record that on 
January 1, 1930, the water depart- 
ment had in service 10,326 meters. 
Of this number, 2,431 were rental 
meters and 7,895 were owned by 
customers. 

[1] It is noted that the board of 
water commissioners of the city of 
Kenosha has never secured from this 
Commission an exemption from the 
provisions of the law (§ 196.61) 
which contemplates that, unless ex- 
empted by order of the Commission, 
the utility must furnish meters at its 
own expense. No distinction as to 
minimum charges can be made_be- 
tween consumers who own. their 
meters and those whose meters are 
owned by the utility, the Commission 
has held, hence it appears the rental 
charges of the utility should be elimi- 
nated. 
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RE KENOSHA MUNICIPAL WATER DEPT. 


Under the terms of § 196.61 of the 
statutes, a public utility cannot charge 
different rates to consumers who own 
their own meters and to consumers 
whose meters are furnished by the 
utility. There have been several 
formal cases before the Commission, 
however, in which utilities were 
granted authority to pay consumers 
who own their own meters a reason- 
able rental therefor, but none author- 
izing the charging of a meter rental 
against customers. 

It is evident that the board of water 


Period §” 3° Yr a 
1896-1903 ....... 512 29 9 
1904-1909 ....... 1,140 35 7 
1910-1914 ....... 1,281 49 S 
1915-1919 ....... 2,567 27 14 
1920-1924 ....... 1,003 18 13 
pS 944 yo Fs 1 

Nc nsinsais 7,447 177s 8&2 1 
commissioners misinterpreted § 


196.61 R. S. when it stated in its reso- 
lution: 

“’. . Under said law the public 
utility may be permitted to charge a 
reasonable rental for the use of said 
water meters 2 

The statutes only g grant authority to 
the utility to rent any facilities and 
pay a reasonable rental therefor. The 
part of § 196.61 in question reads as 
follows: 

“ .  . provided nothing herein 
shall be construed as prohibiting any 
public utility from renting any facili- 
ties incident to the production, trans- 
mission, delivery, or furnishing of 
heat, light, water, or power or the 
conveyance of telephone messages and 
paying a reasonable rental therefor 

9? 


[2] It is not deemed expedient at 
this time to determine an equitable 


P.U.R.1931A. 


schedule of rental charges to be paid 
these 7,895 customers now owning 
their meters. From the data before us 
it appears advisable for the utility to 
own and maintain all meters used in 
supplying general water service in 
Kenosha with the possible exception 
of those used on private fire protection 
services only. Meters now owned by 
customers should be taken over by the 
water department at their depreciated 
value. To accomplish this, meters 
may be grouped into six periods as 
follows: 


Total 

14” 2" 3" 4” ag” s«:10” Meters 
. «2 2. 2 561 
2 8 2 2 1 1,197 

1 3 #1 2 1'341 
“42 5 0 23 2,662 
2 1 2 1 #9 2 1 1086 
46 6 8 § 1/048 
4 6 18 33 38 2 1 7,895 


It is not believed an inequitable bur- 
den will be imposed upon either the 
consumers or the utility if a uniform 
value for each size meter now owned 
by customers and in use by them is 
fixed. The determination of this val- 
ue is left to the utility subject to re- 
view by this Commission in the case of 
complaint. 

A schedule of rates for water serv- 
ice should have incorporated therein 
a minimum charge or a_ service 
charge. A minimum bill which is the 
same, regardless of the size of the 
meter, would ignore the fact that the 
investment is large or small according 
to the size of the meter, or if made an 
average amount would discriminate 
against the consumers who use the 
small sizes. Heretofore the minimum 
charge applied in Kenosha has been an 
average amount. By adding the di- 
rect consumer expenses to the fixed 
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charges on the meter investment and 
also making sufficient allowance for 
the water which will be consumed un- 
der the minimum bill, the minimum 
charge may be determined. 

An apportionment of the estimated 
normal cost of operation of the 
Kenosha Municipal Water Depart- 
ment between general service and fire 
protection service gives us the fol- 
lowing summary: 


General service ........cccceees $170,635.95 
Fire protection service .......... 70,280. 
NE a dau aewenevenducsewes $240,915.95 


The analysis indicates that the city 
should pay approximately $11,000 
more for fire protection service than 
it is now paying. 

The cost of general water service 
supplied in Kenosha is only about $289 
less than the total operating revenues 
from this class of service, including 
the meter rental charged customers 
not owning meters approximating 
$5,000 per year. It is evident, there- 
fore, that the elimination of this meter 
rental must be made up, either in the 
form of an increased minimum, a 
service charge, or the output charges. 
We believe that a graduated mini- 
mum charge should be established in 
Kenosha and our order will so pro- 
vide. The schedule of rates proposed 
will slightly increase bills for certain 
consumptions, varying with the size 
of the meter. However, this is inevi- 
table, in view of the fact that about 
$5,000 of additional earnings must be 
secured from the revised schedule to 
offset the meter rental previously 
charged. 
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It is understood that the city is to 
buy the meters now owned by cus- 
tomers. No order relative to this 
matter will be made at this time but 
jurisdiction is retained for the pur- 
pose of issuing such order as may ap- 
pear necessary and proper. 

It is therefore ordered that the 
Kenosha Municipal Water Depart- 
ment be and the same hereby is or- 
dered to discontinue its existing 
schedule of rates and charges for wa- 
ter service and substitute therefor the 
following schedule: 


Fire Protection Service. 
The city of Kenosha shall be charged for 
fire protection service the sum of $70,000 per 
year. 


General Service and Private Fire Protection 


Service. 
Minimum charge each six months— 
§-inch and #-inch meters .......... .00 
eae 4.00 
13-inch and 14-inch meters ........ 5.00 
ET ee ree 6.00 
OT OO oe 10.00 
SS SRE ener meee 15.00 
SS RE TET RP ne 25.00 
IIE oo 5c s emeeaseaeecee 37.00 
PINS oc si tnacnnderenwaes 50.00 


Output Charges. 

First 2,000 cu. ft. used each six months— 
minimum charge for each size meter. 

Next 8,000 cu. ft. used each six months 
9¢ net per 100 cu. ft. 

Next 140,000 cu. ft. used each six months 
7¢ net per 100 cu. ft. 

Next 650,000 cu. ft. used each six months 
5¢ net per 100 cu. ft. 

All over 1,000,000 cu. ft. used each six 
months 44¢ net per 100 cu. ft. 

Penalty of 10 per cent shall be added to 
all bills not paid within 10 days of date 
thereof. 

No meter rental shall be charged. 


It is further ordered that the rates 
approved herein shall become effective 
for service rendered subsequent to the 
first meter reading following the date 
of this order. 
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RE NEW YORK STATE ELECTRIC & GAS CORP. 


NEW YORK DEPARTMENT OF PUBLIC SERVICE, STATE DIVISION, 





PUBLIC SERVICE COMMISSION 


Re New York State Electric & Gas 


Corporation 


[Case No. 6456.] 


Franchises — Substitution of standard form. 


1. A petition of an electric utility for the substitution of a standard form 
of franchise for operations in a certain municipality was approved as be- 
ing in the interest of simplicity and uniformity, p. 485. 


Franchises — Substitution — Abandonment of old franchise. 


2. Because an electrical utility, seeking authority for the substitution of 
a standard form of franchise, for operations in a certain municipality, 
introduced into evidence the copy of a letter sent by it to the town clerk, 
surrendering and abandoning all rights under the old franchise, the usual 
clause in the approval of the Commission requiring further action on the 
part of the company to complete the abandonment was held to be unnec- 
essary, p. 487. 


[December 23, 1930.] 


A PPLICATION of an electrical utility for authority to sub- 
stitute a standard form of franchise for operations in a 
certain municipality; granted. 


APPEARANCES: E. B. Naylon 
New York city, Attorney, for New 
York State Electric & Gas Corpora- 
tion; G. A. Strain, Oneonta, Vice 
President, New York State Electric 
& Gas Corporation. 


Van NAMEE, Commissioner: 
Hearings in the above proceeding 
were held before Commissioner 
George R. Van Namee at the New 
York office of the Commission on Oc- 
tober 3lst and December 5th, 1930— 
those above named appearing and no 
one appearing in opposition. 
P.U.R.1931A. 


General Statement 


[1] This is one of a number of 
applications in which the petitioner at 
present serving gas or electricity in 
the town under a franchise heretofore 
granted to itself or predecessor com- 
pany, has lately obtained a new fran- 
chise, the terms of which are based 
upon a standard form of franchise 
which the company is desirous of hav- 
ing in effect throughout its territory. 
The company, upon the granting of 
its present application under its stand- 
ard form of franchise and its accept- 
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ance of the order from the Commis- 
sion, proposes that all its prior rights 
and privileges under the old franchise 
be surrendered and abandoned, except 
as to rights and privileges already ac- 
crued thereunder. For the purpose of 
such surrender and abandonment and 
to make it unnecessary after the 
granting of the present application, 
and acceptance of the order from the 
Commission by the company, for the 
company to do or perform any fur- 
ther act to make complete such sur- 
render and abandonment—a certified 
copy of a letter from the company to 
the town board of the town of 
Amenia, dated November 20, 1930, 
was received and marked Exhibit No. 
3 at the hearing. The original letter 
was personally delivered to the town 
clerk on December 1, 1930. (Ex- 
hibit 3.) 
The letter was as follows: 


“November 20, 1930 
“Town Board of Town of Amenia 
“Dutchess County 
“New York 
“Gentlemen : 

“The New York State Electric & 
Gas Corporation has applied to the 
Public Service Commission for con- 
sent to exercise the franchise granted 
by the town board of town of Amenia 
on July 24, 1930. 

“The New York State Electric & 
Gas Corporation hereby agrees that if 
and when the Public Service Commis- 
sion shall approve the exercise by this 
company of the franchise granted by 
the town board of town of Amenia 
and dated July 24, 1930, this com- 
pany will surrender and relinquish all 
rights and privileges under the fran- 
chise granted by the municipal author- 


ities of said town of Amenia, dated 
October 4, 1919, except as to rights 
and privileges already accrued there- 
under. Said surrender and abandon- 
ment shall become effective as of the 
date of the acceptance by this comany 
of said order of the Public Service 
Commission approving the exercise 
by this company of said franchise 
dated July 24, 1930. 
“Very truly yours, 


“NEW YORK STATE ELECTRIC 
& GAS CORPORATION 
“By (Signed) M. C. O’KEEFFE 
“Vice President.” 


This procedure is in accordance 
with the memorandum on this subject 
adopted by the Commission at its ses- 
sion of November 11, 1930. 


Franchise 


On October 4, 1919, the town of 
Amenia granted to a _ predecessor 
corporation an electric franchise. 
Consent of the Commission for con- 
struction and operation thereunder 
was granted by the Commission on 
January 20, 1920, in Case No. 7099. 
The company now operates under 
this franchise in the town. On July 
24, 1930, the town board granted to 
the applicant a new and superseding 
franchise upon the company’s stand- 
ard form of franchise. This applica- 
tion is for permission to operate un- 
der the new franchise, at the same 
time surrendering and abandoning its 
rights under the franchise of October 
4, 1919. : 

With Case No. 5665 there was filed 
an amended certificate of incorpora- 
tion of the applicant covering this 
town. 


P.U.R.1931A. 486 
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RE NEW YORK STATE ELECTRIC & GAS CORP. 


Conclusion 


Simplicity of form and uniformity 
of franchise are highly desirable and 
will facilitate the various activities of 
the company before the Commission 
and with bankers in financial opera- 
tions. 

[2] The evidence taken by the 
Commission in the former proceeding 
in which it granted consent to the 
company for the operation of its 
former franchises in this territory 
may be taken as sufficient proof 
of the public necessity and conven- 


ience for the operation proposed by 
the company under the présent appli- 
cation. 

The terms and conditions contained 
in the letter above set forth as to the 
surrender and abandonment of the 
rights under the prior franchise make 
unnecessary the usual clause in the 
order of the Commission requiring 
some further action on the part of the 
company before such surrender and 
abandonment is complete. 

A proper order is hereto attached. 
[Order omitted. ] 





PENNSYLVANIA PUBLIC SERVICE COMMISSION 


Department of Highways of Pennsylvania 


Erie Railroad Company et al. 


[Complaint Docket No. 8476.] 


Crossings — Separation of grades — Division of cost — Water utility as neces- 


sary party. 


A water utility owning certain lands over which an approach to a pro- 
posed bridge in a grade crossing elimination will be constructed is not a 
party “concerned” within the meaning of a law requiring the Commission 
to allocate the cost of grade crossing elimination among “public service 
companies and municipal corporations concerned.” 


[December 22, 1930.] 


pap by the Department of Public Highways asking 
for the elimination of a certain grade crossing; com- 
plaint dismissed as against a certain water company. 


By the Commission: This matter 
comes before the Commission at this 
time upon the complaint of the de- 
partment of highways, alleging that 


P.U.R.1931A. 


the crossing at grade of State High- 
way Route No. 296, over the tracks of 
the Erie Railroad Company at a point 
about one mile north of the borough 
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of Forest City, Clifford township, 
Susquehanna county, is dangerous and 
its elimination necessary, and the an- 
swer thereto of the Scranton-Spring 
Brook Water Service Company in the 
nature of a petition to dismiss as to it. 
The answer of the department of high- 
ways to the petition to dismiss indi- 
cates that the company is made a 
party solely because it is the owner of 
certain land over which the approach 
to the proposed bridge would be con- 
structed. No interference with any 
facilities of the company is contem- 
plated. 

Article V, § 12, of the Public Serv- 
ice Company Law, which defines the 
powers of the Commission in regard 
to the abolition of crossings at grade 
in the interest of public safety, pro- 
vides that the Commission may allo- 
cate the cost thereof among the public 
service companies and municipal cor- 
porations concerned. It is also pro- 
vided that where the general improve- 
ment requires as incidental thereto a 
relocation, change in, or removal of 
any adjacent structures, equipment, or 
other facilities of a public service 
company, the company shall make the 
relocation, change, or removal at its 
own expense. 

The averments of record do not in- 
dicate that the water company has any 
interest in the elimination of the 
crossing involved, or that it has any 
facilities which may be affected by 
any project of elimination which 


might be adopted. Its only interest 
in the entire proceeding, which would 
appear from the averments, is that of 
an owner of property. Conceding 
that as such it is entitled to the usual 
public notice of the filing of the com- 
plaint and of the consideration of the 
elimination of the crossing in a man- 
ner which may affect its property, 
nothing appears which would indicate 
that the company should be made a 
party respondent any more than any 
other owner of property in the 
vicinity. 

In the opinion of the Commission 
a public service company, which owns 
land which may be affected by a cross- 
ing improvement but whose service 
and facilities are not otherwise in- 
volved, is not a party “concerned” 
within the meaning of the provisions 
of the act, and is not properly to be 
regarded as a party to the proceeding, 
although entitled as reputed owner of 
property to be appropriated to notice 
of the proposed condemnation. The 
same principle applies to all owners of 
property whatever their character, 
whether individuals or corporation, 
and whether engaged in the public 
service or not; therefore, 

Now, to wit, December 22, 1930, 
it is ordered: That the complaint of 
the department of highways of the 
commonwealth of Pennsylvania be 
and is hereby dismissed as to the 
Scranton-Spring Brook Water Serv- 
ice Company. 
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HOTEL PFISTER, INC. v. WISCONSIN TELEPH. CO. 


WISCONSIN SUPREME COURT 


Hotel Pfister, Incorporated 


Wisconsin Telephone Company 


(— Wis. —, 233 N. W. 617.) 


Rates — Commission jurisdiction — Public telephones. 


1. The Commission, in the exercise of the general powers delegated to it 
by statute, has authority to fix a 5-cent rate for the use of public tele- 


phones, p. 491. 


Service — Discontinuance — Commission jurisdiction — Rates for hotel room 


toll service. 


2. The Commission, in the exercise of the general powers delegated to 
it by statute, has authority to require a telephone company to discontinue 
the rendition of service to a hotel or other keeper of a public telephone, 
unless the hotel or other keeper shall conform to the rates lawfully fixed 
by the Commission for public telephone service, p. 491. 


[December 9, 1930.] 


Am by a hotel company from a lower court decree re- 

fusing to restrain a telephone company from disconnect- 

ing its service unless the hotel company should readjust its rates 
for room guest service; lower court affirmed. 


The action was brought for an 
injunction to restrain the telephone 
company from shutting off tele- 
phone connection with the hotel, as 
the telephone company threatened to 
do, unless the plaintiff should re- 
instate a 5-cent rate formerly charged 
for a 10-cent rate recently estab- 
lished by the plaintiff and charged 
against rooms of guests for phone 
calls made from rooms to persons out- 
side the hotel. The trial court dis- 
missed the complaint. 

Under a contract made in 1911 be- 
tween the Hotel Pfister and the tele- 


P.U.R.1931A. 


phone company, the hotel has two 
telephone systems, both installed by 
the telephone company. The one is 
a system of public phones installed in 
the lobby and various places in the 
hotel to which the public has access 
and which hotel guests may use if 
they wish. The phones are connected 
directly with a switchboard in the 
hotel operated by the telephone com- 
pany’s employees. The hotel has 
nothing to do with transmitting the 
messages from these places. A charge 
of 5 cents per message is paid by the 
user direct to the telephone company 
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for using a public phone, to which the 
regular toll rate is added for a long- 
distance message. A 5-cent rate is 
fixed by order of the Railroad 
Commission for use of any public 
phone. 

The other system is a private sys- 
tem. The hotel pays the telephone 
company, hereinafter called “the com- 
pany,” a rental for each phone on this 
system. A telephone is installed in 
each guest room and private dining 
and sample room of the hotel which 
connects with a switchboard operated 
by hotel employees. If the message 
is from one room of the hotel to an- 
other, the company has nothing what- 
ever to do with it, and the hotel makes 
no charge for the service. If the mes- 
sage goes outside, the operator of the 
hotel switchboard connects with the 
company’s central station, and the cen- 
tral station makes the connection with 
the phone called. Under the contract, 
the hotel pays the company a 5-cent 
charge for each such outside connec- 
tion and the toll charge for each long- 
distance message so sent out. Besides 
making outside connections, the hotel 
switchboard operator gets the outside 
party for the user of a guest phone, 
local or long distance, if requested, 
and calls the user of the room phone 
when the party desired is on the line. 
The hotel switchboard operator also 
receives messages for room guests 
when they are not in and delivers 
them on their return. The hotel also 
pages guests called up by phone who 
are not in their room when called. 
The private system is also used by 
guests in communicating with the 
hotel office, and saves the hotel the in- 
stallation of a bell or other system of 
communication between rooms and 
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office, and saves much of the mes- 
senger service incident to such other 
systems of communication. 

Under the contract, the company 
pays the hotel “as commission” one- 
half the 5-cent charge for outside 
room calls, 10 per cent of the long-dis- 
tance toll charges emanating from 
private or public system of the hotel 
(not to exceed 10 cents on any one 
call), and 10 per cent of the local toll 
charge for use of public phones in the 
hotel. Until recently the hotel made 
a 5-cent room charge against the room 
for each outside call from a room 
phone. On discovering that it was 
not receiving enough from the com- 
pany under its contract to pay for the 
operation of its private system, the 
hotel began making a 10-cent charge 
against rooms for each outside call 
from a phone within the room, thus 
endeavoring to throw the whole cost 
of operation of the private system 
upon the guests of rooms using the 
room phones for outside calls. It is 
this charge for which the company 
threatened to disconnect the hotel 
from its public system unless the hotel 
should reéstablish the 5-cent charge in 
force since 1911, basing its threat 
upon the fact that, by permitting the 
10-cent rate, it would be violating the 
general order of the Railroad Com- 
mission establishing the 5-cent rate 
for use of public phones, and sub- 
ject itself to penalty for discriminat- 
ing between users of public phones 
and to action by the Commission 
to compel the threatened disconnec- 
tion. 

Previous to the 1911 contract be- 
tween the company and the hotel, 
several proceedings against hotels 
other than the Pfister were prosecuted 


490 





EGE enr—C ', 4a -—. * ae 








HOTEL PFISTER, INC. v. WISCONSIN TELEPH. CO. 


before the Commission for charging 
a 10-cent rate against rooms for use 
of hotel room phones for outside calls, 
in which the Commission ruled that 
room phones so used were public 
phones, and directed the hotels in- 
volved either to establish a 5-cent rate 
for such calls or discontinue their con- 
nections with the public utility fur- 
nishing the telephone service. These 
orders in terms required the company 
to sever connections with the hotels, 
unless it made arrangements with 
them so that only the 5-cent rate estab- 
lished by general order for use of 
public pay-station phones would be 
charged for use of room phones for 
outside calls. Defendant claims in 
justification of its threatened discon- 
nection of the hotel with its public 
system that, if it permits the 10-cent 
rate to be charged by the hotel, it will 
be discriminating between users of 
public phones and violating the gen- 
eral order of the Railroad Commis- 
sion fixing the 5-cent rate for use of 
public pay-station phones, and will 
subject itself to penalty therefor. Sec- 
tion 196.60, Stats. imposes a penalty 
for any discrimination between users 
of like public service. 


APPEARANCES: Fish, Marshutz & 
Hoffman, of Milwaukee (I. A. Fish, 
of Milwaukee, of counsel), for ap- 
pellant; Miller, Mack & Fairchild and 
J. F. Krizek, all of Milwaukee, for 
respondent. 


Fow.er, J.: Section 196.01(1) 
and (4), Stats. classifies telephone 
companies among public utilities, and 
provides that the broadest and most 
inclusive sense shall be given to the 
term “service.” Section 196.02(1) 


and (2) vests the Railroad Commis- 
sion with power to regulate and super- 
vise public utilities and to fix rates for 
service according to classifications 
made by the Commission and to re- 
quire public utilities to conform its 
rates to such classifications. ~The 
jurisdiction and powers conferred by 
the latter section “are broad, compre- 
hensive, and all-inclusive.” Common- 
wealth Teleph. Co. v. Carley, 192 
Wis. 464, P.U.R.1927C, 164, 213 N. 
W. 469, 471. 

“The Railroad Commission is a 
public agency, created by the legis- 
lature to effectuate the public policy 
of the state. Within its jurisdiction 
it has power to issue orders which 
have the effect of public law. To chal- 
lenge an order of the Railroad Com- 
mission, lawfully made, is to challenge 
the authority of the state itself, and 
it, therefore, becomes a matter of 
state-wide concern and publici juris.” 
State ex rel. Reynolds v. Appleton 
(1928) 197 Wis. 442, 444, 222 N. 
W. 244. 

[1, 2] We are of opinion that the 
statute under its terms and the con- 
struction given by the cases cited au- 
thorizes the Commission to fix the 5- 
cent rate for the use of public phones, 
and also authorizes the Commission, 
pursuant to its power to regulate and 
supervise, to require disconnection 
with a hotel or other keeper of a pub- 
lic phone unless the hotel or other 
keeper shall conform to the rates law- 
fully fixed by the Commission. 

The plaintiff contends that the de- 
fendant has no right to disconnect its 
system from the hotel because the 
hotel is not a public utility, and the 
Railroad Commission is, therefore, 
without power to regulate the charge 
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for the service the hotel renders to its 
guests over its private system. It is 
quite true, of course, that the hotel is 
not a public utility. But, even so, it 
may, like any other corporation or 
private person, be the agent of the 
company in aiding it to perform its 
service to the public. The recital in 
the contract that the payments by the 
company to the hotel are “as com- 
mission” bears out this idea of the 
relations between the parties. The 
Commission only concerns itself with 
the public telephone service performed 
by the hotel, as distinguished from the 
service to its guests performed 
through its private system. There is 
no attempt to regulate the charge the 
hotel may make to its guests for the 
intra-hotel service it performs for 
them. It may charge and collect for 
this service by adding to its room 
charge to guests or by making a 
charge for every call from one room 
to another within the hotel. That is 
its own affair, with which neither the 
telephone company nor the Railroad 
Commission has right or power to 
interfere. Counsel suggests that its 
10-cent charge for calls outside is no 
more than a mere room charge, and 
as legitimate and as much within its 
right to make as a flat charge against 
every room of 25 or 50 cents a day 
added to the charge for each room to 
cover the private telephone service 
would be, but there is a wide and 
marked difference between the two 
methods of covering the cost of the 
service rendered by the private system. 
The 10-cent charge limited to outside 
calls affects only such guests as make 
use of the company’s system main- 
tained for the use of the public. Such 
charge is a charge for public service. 


P.U.R.1931A. 


We cannot better state our view than 
it is stated in the opinion of the Rail- 
road Commission in the cases re- 
ferred to, where it is said that the 
hotel system, in rendering the service 
in connection with outside calls, “is 
but an extension of the telephone com- 
pany’s system as far as the former is 
used to furnish telephone service to 
the public in connection with the lat- 
ter. In such connection the stations 
in the rooms of the hotels are as much 
pay stations as those located in the 
company’s booths in the hotel lobbies.” 
Vol. 5, Wis. R. C. R. 690. If plain- 
tiff’s position be correct, as further 
said in the opinion of the Commission 
above referred to, the company’s “re- 
sponsibility to the public terminates at 
the private switchboard of the sub- 
scriber, and the latter may exact of 
the public such charges as he may 
choose for the joint service that he 
and the telephone company render. 
This would enable citizens to establish 
public pay stations at which charges 
could be exacted which it would be 
unlawful for the telephone company 
to exact. Although in such event the 
service rendered would be a joint 
service, the most important part of 
which would be performed by the 
facilities of the telephone company, 
the company would nevertheless be 
absolved from all responsibility for 
the charges made to the public there- 
for, because it would receive no 
greater part of the charge than the 
amount it receives for a similar serv- 
ice at any of its public pay stations.” 
Vol. 5, Wis. R. C. R. 689. The com- 
pany cannot “perform a service in- 
directly for the public, or any part 
thereof, which will result in the public 
being obliged to pay more for such 
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service than could be demanded if the 
company performed it directly and 
entirely by means of its own facilities. 
If such practice were permitted, it 
would open the door to discrimina- 
tion, and thereby afford a means of 
evading one of the most important 
provisions of the statute and render 
it impotent to accomplish the purpose 
of its enactment.” Vol. 5, Wis. R. C. 
R. 689. 

The Commissions or Boards of 
other states that have considered the 
precise or similar matters have uni- 


formly held as held by our own Com- 
mission. Connolly v. Burleson (N. 
Y.) P.U.R.1920C, 243; Re Hotel 
Marion Co. (Ark.) P.U.R.1920D, 
466; Re Hotel Telephone Service and 
Rates (Mass. 1918) P.U.R.1919A, 
190; Hotel Sherman Co. v. Chicago 
Teleph. Co. (Ill.) P.U.R.1915F, 776. 
No court decision upon a similar mat- 
ter has been called to our attention. 

The above, we believe, sufficiently 
covers the points raised by the appel- 
lant. 

The judgment is affirmed. 








UNITED STATES SUPREME COURT 


Chicago, St. Paul, Minneapolis & Omaha 
Railway Company 


August E. H olmberg 


[No. 1.] 
(— U. S. —, 75 L. ed. —, — Sup. Ct. Rep. —.) 


Constitutional law — Due process — Class legislation. 

A Nebraska law authorizing the state Commission to order a railroad to 
construct a crossing to connect lands divided by the right of way and 
owned by a single landholder, which law is construed by the supreme 
court of that state to empower the Commission to compel a railroad to 
establish an underground pass purely for the convenience of an individual 
owning land on both sides of the track, was held to deprive the railroad 
company of its property for the benefit and private use of the landowner 
in contravention of the Fourteenth Amendment of the Constitution. 


[December 1, 1930.] 


| ager to review a judgment of the supreme court of the state 
of Nebraska sustaining an order of the Railway Commis- 
sion of that state directing a railway company to establish an 
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underground crossing; lower state court judgment reversed 

and cause remanded for further proceedings not inconsistent 

with the opinion herein. For lower court decision see P.U.R. 
1927E, 344. 


APPEARANCES: Wymer Dressler, 
of Omaha, Nebraska, for plaintiff in 
error; O. S. Spillman and Hugh La 
Master, both of Norfolk, Nebraska, 
for defendant in error. 


Mr. Justice Stone delivered the 
opinion of the court: 

This case is here on writ of error, 
allowed under § 237, Judicial Code, 
U. S.C. A. title 28, § 344, before the 
amendment of January 31, 1928, to 
review a judgment of the supreme 
court of Nebraska, which sustained an 
order of the State Railway Commis- 
sion. 115 Neb. 727, P.U.R.1927E, 
344, 214 N. W. 746. The order di- 
rected plaintiff in error to install, at 
an estimated cost of $1,153 to it and 
of $453 to the landowner, an under- 
ground cattle pass under its tracks, so 
as to connect the farm lands of de- 
fendant in error lying on either side 
of and adjacent to plaintiff’s right of 
way. The Commission acted under 
authority purporting to be given by 
§ 5527, Comp. Stat. Neb. 1922, as 
amended (Laws of Neb. 1923, Chap. 
167) printed in the margin.’ The 
plaintiff assails the statute, as applied 


in this instance, as depriving it of 
property without due process of law, 
and as impairing the obligation of 
contract in violation of the Federal 
Constitution. 

Defendant’s farm comprises a 
quarter section of land, divided ap- 
proximately in half by plaintiff’s 
track, which crosses from the north- 
west corner to the southeast. For 
fifteen or more years plaintiff has 
maintained a farm crossing, at grade, 
now equipped with gates, which con- 
nects the parts of the farm near its 
northwest corner. The state court 
assumed that the crossing was estab- 
lished before 1921 and while the stat- 
ute provided only that where the same 
person owns land on both sides of a 
railroad, the latter “shall, when re- 
quired so to do, make and keep in 
good repair one causeway or other 
adequate means of crossing the same.” 
Amendments (Laws of Neb. 1921, 
Chap. 261, and that of 1923) added 
the provisions authorizing the Com- 
mission to entertain complaint by the 
landowner that a crossing “is not ade- 
quate or is unsafe and dangerous to 
the life and property of those who 





1“Section 5527. Whenever any person 
owns land on both sides of the right of way 
of any railroad, such railroad shall provide 
and keep in repair at least one adequate 
means for such landowner to cross the right 
of way. Any interested landowner with land 
on both sides of the right of way of any 
railroad may file written complaint with the 
State Railway Commission against any such 
railroad that the crossing is not adequate or 
is unsafe and dangerous to the life and 
property of those who use the same, and the 
Commission thereupon shall make such in- 


vestigation and hold such hearing as may be 
necessary, and shall issue such orders as it 
shall deem necessary, proper and adequate. 
If circumstances warrant the Commission 
may require overhead, underground or grade 
crossings and require wing fences at under- 
ground crossings or may require existing 
crossings to be relocated so as to be safe 
to those who use them, but where such 
spécial crossing involves an expenditure of 
more than $700 the landowner shall bear one- 
half the expenses in excess of $700.” 
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use”’ it, and to require an overhead or 
underground crossing “if circum- 
stances warrant.” 

The proceeding now under review 
was begun in 1924 by the defendant’s 
petition to the Commission, setting 
up, as the sole basis for the order 
sought, that the surface crossing was 
inadequate. The only ground of in- 
adequacy alleged or sought to be 
proved was that the crossing could 
not be reached without passing 
through defendant’s cultivated fields 
on both sides of the track, to avoid 
which, defendant was compelled, in 
transferring his cattle from water 
supply to pasture and return, to drive 
them back and forth a distance of 
three fourths of a mile on a public 
highway which crosses plaintiff’s line 
at grade. The petition stated that an 
underground pass could easily be 
established at another point on plain- 
tiff’s line, where there was a depres- 
sion on each side, so as to connect 
defendant’s pasture with the south- 
west part of his farm, and with a 
cattle runway extending to his yards 
and water supply. 

The Commission, after a hearing, 
found the facts as alleged, and others 
showing that defendant’s farm could 
be more conveniently operated if the 
proposed pass were established, con- 
cluded that the present crossing was 
“inadequate and impracticable,” and 
granted the order asked. The Com- 
mission did not find, nor was there 
evidence before it tending to show, 
that the crossing was not adequate for 
the passing and repassing of such per- 
sons and cattle as would normally go 
from one part of defendant’s farm to 
the other in conducting usual farm 
operations. 


P.U.R.1931A. 


The state court, in passing on the 
order, had before it only the evidence 
given and proceedings had before the 
Commission. Saying that the record 
did not adequately present the point, 
it assumed, upon the basis of conces- 
sions stated to be in briefs before it, 
that plaintiff acquired its right of way 
by condemnation prior to 1921. It 
pointed out that at that time the stat- 
ute required plaintiff to maintain a 
causeway or “other adequate means 
of crossing” between the two parts of 
the farm. It said that compensation 
for the land condemned must be taken 
to have been assessed in view of the 
provisions of the statute, and that 
plaintiff took its right of way subject 
to the statutory obligation to construct 
and maintain the “adequate” farm 
crossing defined by the statute. It 
mooted, without deciding, the ques- 
tion whether the present crossing was 
adequate within the meaning of the 
statute as originally enacted, suggest- 
ed that there might be “a further defi- 
nition” of adequacy “by the state in 
proper exercise of its police power,” 
and supported the order of the Com- 
mission on the ground that the state 
could, in the exercise of its police 
power, “eliminate the perils of grade 
crossings.” 

There is no occasion for us to con- 
sider how far, if at all, the state’s 
power to remove the dangers of public 
grade crossings, see Erie R. Co. v. 
Public Utility Comrs. 254 U. S. 394, 
65 L. ed. 322, P.U.R.1921C, 143, 41 
Sup. Ct. Rep. 169, extends to private 
farm crossings when unsafe to the 
traveling public or individual users. 
The Nebraska statute has delegated 
to the State Railway Commission au- 
thority to order farm crossings under- 
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ground because either inadequate or 
dangerous, if circtmstances warrant. 
But there is nothing in this record to 
suggest that the order of the Commis- 
sion was either asked or granted as a 
safety measure. The Commission did 
not find that the crossing was danger- 
ous either to the public, the litigants, 
or their property. Neither did it find 
that this crossing was in any wise dif- 
ferent from the usual farm crossing 
at grade. True, there was testimony 
that cattle passing over the crossing 
needed to be attended and controlled 
to prevent injury to them by trains. 
But this was no more true of that 
crossing than of surface farm cross- 
ings in general. The case is one of a 
single track branch line. The track 


is straight and it was conceded on 
argument before this court that there 
were only four trains a day. While 


there are bare assertions in the testi- 
mony that the private crossing was 
dangerous, there was no evidence of 
any danger beyond that which would 
attend the use of any farm crossing. 
Neither the Commission nor the state 
court regarded the statute as con- 
demning all such crossings, doubtless 
because the statute distinctly includes 
that type of crossing among those 
which it authorizes the Commission 
to require, its words being, “the Com- 
mission may require overhead, under- 


ground, or grade crossings” as the 
circumstances may warrant. It is 
plain that the Commission proceeded 
upon the assumption that the statute 
authorized it to compel plaintiff to 
establish the underground pass for the 
convenience and benefit of defendant 
in the use of his own property, and 
that that alone was the ground and 
purpose of the order. The applica- 
tion thus given to the statute deprives 
plaintiff of property for the private 
use and benefit of defendant, and is a 
taking of property without due proc- 
ess of law, forbidden by the Four- 
teenth Amendment. Missouri P. R. 
Co. v. Nebraska ex rel. Board of 
Transportation (1896) 164 U. S. 403, 
41 L. ed. 489, 17 Sup. Ct. Rep. 130; 
Missouri P. R. Co. v. Nebraska 
(1910) 217 U. S. 196, 54 L. ed. 727, 
30 Sup. Ct. Rep. 461, 18 Ann. Cas. 
989; Great Northern R. Co. v. Min- 
nesota, 238 U. S. 340, 59 L. ed. 1337, 
P.U.R.1915D, 701, 35 Sup. Ct. Rep. 
753; Great Northern R. Co. v. Cahill, 
253 U. S. 71, 64 L. ed. 787, P.U.R. 
1920E, 547, 40 Sup. Ct. Rep. 457, 
10 A.L.R. 1335. 

The judgment below, which af- 
firmed the Commission’s order, is re- 
versed and the cause remanded for 
further proceedings not inconsistent 
with this opinion. 

Reversed. 
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mountable stud bushings with integral 


a new DISTRIBUTION TRANSFORMER 


for service on lines having 
severe transient voltage conditions 


The new Type SB (demountable stud bushing) 
Allis-Chal ibuti: transformers have low- 
ered both the time and the cost of connecting up 
mew transformers and of replacing bushings -and 
leads in case of failure. 


Prior to the introduction of the demountable stud 
bushing it was y to a transformer 
from its installed location and take it to a central 
repair shop to install a new bushing or a new lead. 
The demountable bushing eliminates this necessity 
as it can be quickly installed in the field without 
moving the transformer from its pole or platform. 
Demeunubte ome bushings and the cable paper 

. ng treated by an impregnating 
process giving improved dielectric characteristics to 
the transformer are two of the electrical and me- 


Type SB Transformer showing de- o—. — * o os mua es Ga 147. 
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Publishers of the official decisions, orders and recommendations of the State 

Commissions and of the Courts. Endorsed by the NATIONAL ASSOCIATION OF 

RAILROAD AND UTILITIES CoMMISSIONERS; also by the NATIONAL ASSOCIATIONS 
OF THE UTiLity INpusTry. 



















A magazine and 
guide-book of current, 
useful information 
coming to you 
'% every other Thursday 
for only 
$15 a year 





. 


*.. A Compact Handbook of Business-building Data 


“s. For the Public Utility Executive and Manager 


s 


PuBLIc 7 x upLic Utmrrms Fortrnicutty treats specifically of the problems 


Urizities “& incidental to the regulation of public utility companies—as viewed 


Fort NIG 
Sean Building, . *.% from the economic, financial, legal and political standpoints. Within this 


Washington, D. C. *® a special field the magazine covers the entire range of public utilities— 

3%, electric light and power companies, street railways, interurban rail- 

Seats alain see “wie . % ways, motor vehicle utilities, gas companies, water utilities, 

Sn te aie you's tb: “+See telephone and telegraph companies, steam railroads, water trans- 

scription to your magazine * port utilities, express and freight companies, heat utilities 
= 5 


at $15.00, to begin with the radio utilities and air transport utilities. 
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current issue. 4 
s 
NAME 7 An open forum for the discussion of 
. public utility problems by the ablest ad- 
ADERESS ‘es vocates of both sides of controversial 





“. questions within the field of regulation. 
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The 1931 


TRAILER VALUE 





1931 is going to be a Trailer year—better business needs it—closer prices de- 


mand it. 


And, it is going to be a Fruehauf Trailer year because Fruehauf 


offers not only all the advantages of Trailer operation but also the many and 
worth-while advantages of Fruehauf design and Fruehauf manufacture. - - - 


An engineering check up of a Fruehauf 
Automatic Semi-Trailer will reveal that 
from front to rear, Fruehauf is designed 
for trouble-free service. The automatic 
mechanism is simple—it is positive in 
action—there is nothing to get out of 
order and it is actuated entirely by me- 
chanical means. 


Fruehauf Trailers are really engineered. 
Every part is made from a certain material 
and shaped in a certain way because it 
has been proved that such, and such only 
is correct. 

You owe it to the progress of your business 
in 1931 to get full details on the Fruehauf 
line. A note from you will bring full 
information. 


OLDEST AND LARGEST MANUFACTURERS OF TRAILERS 


FRUEHAUF TRAILER COMPANY 


Branches and Distributors In 


10950 HARPER AVENUE 


FRUEHAUF TRAILERS 


All Principal Cities 
DETROIT, MICHIGAN 


* Engineered Transportation” 
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Million pounds 
at 86.5% efficiency 





of Steam per hour 

































HEAT BALANCE of 
No. 7 BOILER OUTPUT 1,000,000 lb. per hr. 
B. t.u. Per cent 
Loss due to moisture in coal ll 0.1 
Hydrogen : 453 3.0 
Dry chimney gases 1,137 7.7 
‘ stible in refuse 73 0.5 
Moisture in air 30 0.2 
Radiation and unaccounted for 294 2.0 
Total losses 1,998 13.5 
Efficiency and heat to boiler 12,772 86.5, 
Total 14,770 100.0 




















The above heat balance is from paper presented at the Summer Convention 


of the A.LE.E., Toronto, Ont.:, Canada, June 23-27, 1930, 


by C. B. Grady, 


Mechanical Engineer, W. H. Lawrence, Chief Operating Engineer, and R. H 
Tapscott, Electrical Engineer, of The New York Edison Company. 


Boiler Unit No. 7 is one of three Combus- 
tion Engineering Steam Generating units 
installed at the East River Station of The 
New York Edison Company. 


This heat balance shows the results of a 
twelve hour test run, where evaporation 
averaged 1,000,000 Ib. per hour. For 
peaks, this unit has operated at the rate of 
1,270,000 lb. per hour. 


Analysis of the coal used in the test of 
No. 7 Boiler: 
Proximate Analysis (dry basis) 


, ge Ronee 21.5 per cent 
Fixed Carbon ................ 72.4 per cent 
TE ancccevencictecpascvssnrcisees 6.1 per cent 
IN cactucessseinevbateon ease 14,770. per cent 
IEE scetisinsisceronsacntoaas 1.4 per cent 


(Moisture in coal as fired—1 per cent) 


COMBUSTION ENGINEERING CORPORATION 


200 Madison Avenue 


New York, N. Y. 


(mmm snmp LD 


Boilers - Air Preheaters - Stokers - Pulverized Fuel Equipment - Water-Cooled Furnaces 
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The public utility system of 


Standard Gas and Electric 
»Company 


includes 


The California Oregon Power Company 
Duquesne Light Company (Pittsburgh) 
Equitable Gas Company (Pittsburgh) 
Kentucky West Virginia Gas Company 
Louisville Gas and Electric Company 

Market St. Railway Company (Sani Francisco) 
Mountain States Power: Company ue 
Northern States Power Company 

Oklahoma Gas and Electric Company: | 
Philadelphia Company 

Pittsburgh Railways Company 

San Diego Cons. Gas and Electric ‘Company 
Southern Colorado Power Company 3 S 


a ~~ Wisconsin Public Service Corporation i et 





Wisconsin Valley Electric Company * Mg 


. 


serving 1,637 cities and towns of twenty: states:... - combined i 
population, 6,300,000... total customers 1, 629, ATB.. “installed” 
generating capacity 1,531,203 kilowatts”... gross ‘earnings 
in excess of $153,000,000 annually . . . cialis operate 
under the direction of Byllesby Engineering and Management | 
Corporation, the Company's wholly- owned. ‘subsidiary. 








